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1. The attached document contains the third report of the United Rations
Observer Mission in Bl Salvador (OrJ8AL) and consists of the report of the
Director of the NissioD'S Human lights Division for November and December 1991.

2. It should be recalled that, from the time when ORU8AL was establlahed
until the siCJDiDCJ of the Peace Agreement on 16 JlDuary 1192, the HumID lights
Division was the only component of ORUSAL that was functioning fully.
Pursuant to Security Council reSOlution 120 (1902), OBUSAL now also has a
Military Division and a Police Division. A subsequent report will cover
functions related to th.se aspect. of the Mission's maD4Qte.
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ANNEX

Report of the Diregtor of the Human Rights Pivision

I. INTRODUCTION

1. The two main events since the Division's previous report
(A/46/658-S/23222 and Corr.l) have been the signing of the Peace Agreement on
16 January and the entry into force of the cessation of the armed conflict on
1 February (see A/46/864-S/2350l, annez). Both events radically transform the
contezt in which the ONUSAL Human Rights Division is operating. On the one
hand, the Division will finally be able to perform its task within the
framework oriqinal1y conceived by the San Jose Agreement. On the other, it
will have to coordinate its activities with the Mission's new divisions, the
Police and Military Divisions.

2. Although the cessation of the armed conflict went into effect on
1 rebruary, both the unilateral cease-fire declaration by FMLN on
16 November 100' and the signing of the New York Act on 31 December 1991
helped to substantially reduce the level of military activities in the country
8nd their adverse effects on the civilian population. It is to be hoped that
a whole series of acts and situations which violate human rights and are
related to the armed conflict will now rapidly disappear. Indeed, there are
already clear s!gns of a significant decline in such problems as recruitment,
restrictions on freedom of movement, harm done to the civilian population in
the courle of the armed conflict and, in general, viOlations of international
humanitarian law by both parties. It will be some time before certain other
problems, such as the lack of personal documentation of larqe sectors of the
popUlation, are finally solved, but the end of the conflict removes the
political impediments to their solution.

3. Hopefully, the changes agreed to at the negotiating table concerning the
armed forces, public security and the military structure of FMLN, and also the
ezpansion of the Mission's mandate and the increase in its police and military
observers, will likewise help to improve the human rights situation in the
country substantially. However, the transitional period now beginning is
fraught with uncertainty and may see attempts at destabilization and,
possibly, an increase in certain practices which, like summary executions by
paramilitary groups, still seem alarmingly prevalent. There have ~lso been
further cases of death threats, many of them comi~g, by all indications, from
organized groups, to which the competent State organs have yet to respond
effectively. This will require the Human ~ights Division to redouble its
efforts in order to help ensure that the agreements reached translate into
practices and conducts tl.at respect human rights, that all practi~es and
conducts that might viOlate human rights are eradicated and that the
institutions responsible for protecting and guaranteeing citizens' rights
fulfil their task.
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4. DuriDq the period covered by this report, the Human Riqhts Division
continued to carry out ell the activities beqUA on 1 October and described in
4fttail in paraqraphs 4-7 of its previous report. The Division's contacts with
the parties ar4 now operatinq smoothly and its exchanges with them are frank.
Contacts with the Government of Rl Salvador and with its political, military,
1udicial aAd municipal authorities were strenqthened at both the reqional and
the national level during the reporting period. In the latter connection,
mention should be made of the valuable coordination mechanism provided by the
inter-aqency gro"p coordinated by the Executive Secretary of the governmental
Human Riqhts Commission. Conta~ts with FMLN have also increased, especially
at the local level, having been greatly facilitated first by the reduction and
then by t1&d total suspension of mUitary activities. In addition to these
contacts, meetiDgs outside tha country with the FMLN Political and Diplomatic
Commission have continued. Such meetings will henceforth take place within
the country. Links between the Division, its reqional offices and suboffices
and civilian society, 8S rapreaented by trade union, social and political
organizations and orqanizations for the promotion and protection of human
riqhts, have also increaaed.

5. As on earl~er occasions, various political and social sectors have
understandably insisted on requesting the Division to perform functions not
entrusted to it uDder the San Jose Aqreement. Such requests have forced the
Division to continue to define its role more precisely. Three types of
situations have prompted further requests for action by the Division: land
seizures, the levying of the so-called war tax and labour disputes. On the
first of these, the Division has maintained that it has no mandato to qive an
opinion on agrarian disputes or to prevent land seizures or evictions.
However, it has made it clear that, where land problems are concerned, it will
verify that the riqhts to life, security and integrity of person, personal
liberty and due process, to which the San Jose Agreement attaches priority,
are not being violated. The Division has, nevertheless, actinq throuqh its
regional coordinators and under the direction of the Chief of Mission, used
its good offices to help find neqotiated solutions to problems that may arise
at the local level between the lawful owners and the occupants of land. On
the levyinq of the so-called war taa, the Division has stated that this is
either an activity related to the armed conflict or, when not carried out by
FMLN, simply a criminal activity. Neither of these is covered by the
Mission's mandate. However, ONUSAL has reiterated that it will verify
whether.- in the couroe of such ~ctivities, human rights to which the San Jose
Aqreement qives priority are beinq violated. The Mission has taken a similar
position on labour disputes, stating that while it is not competent to qive ~n

opinion on their substance, it will verify that, in the settlement of such
disputes, established procedures are observed and priority human riqhts,
particularly freedom of association, are not violated.
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11. CASBS RBLATING TO HUMAN RIGHTS

A, Right to life and to integrity and security of person

1. Summary executioDS or deaths in violation of
'uridical guaraptee.

6. Nc,. ORSA/192a JuaD 'ablo ~rivalo OrdoDez, age 43, residing in the
Department of Santa Ana. According to the complaint, at around midnight on
17 November 1991, individuals armed with pistols came to the victim's home and
demanded to .ee him. When Arivalo come out to the courtyard of his building,
they pointed their guns at him and took him away to an unknown destination.
This WAS done in the presence of his wife and two children, who were ordered
to keep quiet or they w~uld be killed. Two days later, the Metapan Treasury
Police reported having found Arivalo's body. The autopsy indicated that the
direct cauae of death was "a gunshot wound in the thorax". It also notes that
the body had gunshot wounds in the frontal region. The Metapan Court of First
Inst~ce i~ handling the case. According to the dossier, someone gave
information at,out the identity of the alleged perpetrators. ONUSAL was
informed that the killers were two civilians, neighbours of the victim, who
had earlier threatened to kill him. AH of the writing of this report, the
jUdge had still to order any significant action in the case and the district
attorney's office had not brought proceedings. The witnesses had not appeared
in court either.

7. No. ORSAl282a Mario Alberto Livorio, age 25, Jose Ismael LOpez, age 16,
and Olcar Irpesto Lipares Valencia, age 16, residing in the Department of
Ahuachapao. On 14 November 1991, civil defence forces from Candelaria de la
rrontera came across the bodies of three young men. ONUSAL was able to verify
that the three bodies had bullet and knife wounds, The traces of blows to the
chest were visible on one of them. Death could have occurred approximately
48 hours before the inspection made by the Mission's observers. ONUSAL
contacted the jUdge of the Second Criminal Court of Santa Ana, who ordered the
bod\es transferred to the city's forensic institute, where autopsies were
performed the some day. The relatives of the victims examined the dead men
and identified them in court. They also said that the young men had set out
from their homes together on 12 November to harvest coffee on an estate and
that they had no information about why they had been killed or by whom.

8. Given the seriousness of the crime, ONUSAL feels that as~istance could
have been sought from the Criminal Investigation Commission, which has the
necessary laboratories and staff which are not available in the area. The
autopsies were also far from adequatea none of the autopsy reports gave the
victims' names and they were far from accurate in calculating their age and
the date of death. On 6 January 1992, the Mission was able to confirm that,
since 25 November when the case was referred to him, the judge currently in
charge of the pre-trial proceedicgs had not ordered any action and no
representative of the Public Prosecutor's Office had brought proceedings. On
15 January, the Treasury Police instructed a detective to continue
investigating the case.
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9. Ho. ORSA/197: Juag Bautist. Aguilar Alyarado, age 23, residinC) in the
Department of Santa Ana. According to the complainants, at around 8 p.m. on
3 November 1991, Aqui1ar was shot dead by a number of civilians half a block
from his home. The court, assisted by two forensic doctors, ezamined the body
but did not perform an autopsy. The body had four gunshot wounds. The
complainants informed the Metapan Treasury Police, but the latter did not come
to the scene of the crime to start the necessary intestigations. According to
a statement made to ONUSAL, the perpetrators were members of a patrol or
military escort from a neighbourinCJ hamlet and a number of them had been
identified. Their names were communicated to the Mission and appear in the
jUdicial proceedings brought before the Metapan Court of First Instance. The
perpetrators apparently acted with the complicity of the chief of the
patrolmen of a nearby locality. The Mission learnt from a report it received
that the Treasury Police transmitted the names of the persons allegedly
involved in A,guilar's death to the court on 6 December 1991, but as of the
writing of this report, neither the judiciary nor the district attorney's
office were known to have taken any action.

10. Although they are civilians, patrolmen have an identity card issued by
the Ministry of Defence and are authorized to carry small arms. At the
natioDal level, members both of the territorial service of military escorts
and of the civil defence come UDder the authority of the commander of the
territorial service of the Ministry of Defence. Their organization and
functioning make them paramilitary bodies or gruups ~hich, under the Peace
Agreement, are to be abolished (see A/46/864-S/2350l, annex, chap. I,
para. lOA). The Mission has found that it is widely believed that these
groups, like the civil defence forces to be disbanded pursuant tQ the Peace
Agreement, are usually guilty of abuse of authority and even encroach on the
spheres of competence of other State organs, with potentially serious
consequences for respect for and the protection of human rights.

11. The Mission also received a report that the Netapan local command has
armed a group of individuals from that municipality who seem to be linked to a
number of recent deaths in the area from other than natural causes. It is
particularly worrisome, therefore, that both the judiciary and its auxiliary
organs have taken a passive attitude when there is every reason to believe
that paramilitary groups are linked to crimes and abuses of authority of this
magnitUde.

12. No. ORSV/334: Ana Yancy Alyarez, age 5, her sister
IIls09 Israel Alyarez, age 3, Yicente Re9deros Zepeda, age 48, farmer, aDd his
son yicente Ren4eros Alyarez, age 3, residing in the Department of La Paz.
According to a report by the Legal Protection Office of the Archdiocese of
San Salvador (henceforth referred to as Legal Protection), at approximately
5 p.m. on 12 December 1991, three individuals drove up to the victims' home in
aD unmarked grey Volkswagen car with polarized windows. One of the
individuals aimed a gUD at V!cente Renderos and asked him to identify
himself. When Alvarez replied, the individual Qpened fire. The bullets hit
aDd killed Ana Yancy Alvarez and wounded V!cente Alvarez himself, his son
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Vic~nte aea4er06 Alvarem and Aaa's sister ailson Israel Alvarea. When the
shooting ended~ the three individuals drove off, passing in front of the civil
deience post which Is 80 metres, in a straight line, from the scene of the
crime.

13. The San Pedro Masahuat Court of First Instance instituted pre-trial
proceedings after news of the incident appeared in the press; neither the
civil defence nor the Treasury Pol~ce reportpd the crime to the court. The
Treasury Police examined the little girl's body but did not perform an
autopsy. The 'udge later crder the body exhumed. Vlcftnte Re~deros Zepeda
apparently identified two relatives as having instigated the shootings,
although neither of them was summoned ~y the judge or by any auxiliary organs.

14. ONUSAL concluded that the shots must have been perfectly audible from the
nearby civil defence post. The car in which the perpetrators were driving had
been in the canton for most of the morning. A civil defence official admitted
to having heard the shots, but could give no plausible explanation as to why
the vehicle was not stopped as it left the scene. ONUSAL is not aware that
any judicial or police action has been ordered to fiud the alleged
perpetrators.

2. Death threats

15. Nos. ORSAl197 and 198. Pedro N. and Juan N. According to the complaint,
armed civilians searched for the complainants at their residence after one of
the complainant's relatives had been murdered. Having failed to find them,
the armed civilians waited for them for a loug time and then eventually left,
but not before making explicit death threats. The complainants, fearing for
their lives, decided to leave the locality altogether. Reports that a number
of crimes committed in the area have gone unpunished show that their fears
were 'ust:fied. The complainants feel so unsafe that, although they say they
have information identifying the individuals who made the threats, for fear of
reprisals they have not communicated it to either the police or the courts.

16. No. SORC/92. Claudia Bugenia MOrgye, Mancia, age 21, residing in the
~epartment of Chalatenango. According to the complaint, the complainant was
threatened by members of the military detachment who, wearing civilian
clothing, visited resettled communities in order to identify individuals who
might have FMLN links. The last threat was communicated to her, indirectly,
on 16 October 1991, when she was accused of being an FMLN member and informed
that her life was being spared because she was the daughter of a military man.

17. ONUSAL transmitted the complaint to the military detachment's
headquarters and received a reply in writing, announcing that three soldiers
would be discharged. It was subsequently confirmed that such action had
indeed been taken. The Mission views that disciplinary action as an
indication that such incidents will cease.

/ ...
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18. No. SORC/85: 11 Calyario district, Department of Chalatenango.
According to the complaint, a soldier from the military detachment kept going
to the Bl Calvario district, where he threatened a number of residents,
sometimes discharging his service firearm and displaying hand grenades, which
he said he would throw at the local residents. The complaint was lodged by
members of another community, since the residents of El Calvario district were
too fearful of their aggressor to do so.

19. The military authorities stated in writing that the soldier in question
would be punished for unauthorized use of his firearm. ONUSAL later receivea
confirmation that the soldier had ~gen disciplined, which is encouraging in
that it indicates that the authorities do not intend to tolerate such abuses
in the future.

20. No. ORSS/6201 Juan Jose BuezQ, age 30, General Secretary, National
Federation of Salvadorian Workers' Unions (FENASTRAS). On 13 Decemb6r 1991
the complainant received a letter at the Federation's headquarters containing
threats against his physical safety and that of bis family, signed by a group
referring to itself as the "Salvadorian Anti.-Communist Front", whicb is known
to have committed similar acts of intimidation recently. ~'o days earlier,
Ruezo had participated as a FENASTRAS representative in a press conference on
the Commission on the Truth, provided for in the Mezico Agreements between the
Government of El Salvador a~d FMLN (A/46/553-S/23130, annex). Prior to the
establishment of ONUSAL, in April 1991, the complainant and his wife had been
the victims of an attempted abduction in the vicinity of the Federation's
headquarters •

21. No. OlSS/8041 Consejo Directiyo del Con8ejo Nacional de 19le8ios (CB!)
(Bxecutive Board of the National Council of Churches). On 7 January 199~ a
letter containing death thr~ats against the members of the Council was found
at an Bxecutive Board session held at the Episcopal Church of El Salvador.
The letter, signed by the so-called Secret Army of National Salvation, accused
the members of the Council of being members of the Salvadorian Communist Party
and of having collaborated actively with FMLN through the churches and related
bodies. Subsequently, a number of Council members, including the President of
the Council, the lev. Victoriano Jimano, received death threats by telephone.
On returning from the siqning of the Peace Agreement, the lev. Jimeno received
a telephone call giving him 72 hours in which to leave the cauntry. As a
result, he is now outside El Salvador.

22. The Council was established on 23 August 1991, with the fOllowing clergy
as its membersl VictQriano Jimeno, Mederdo Gomez, Hugo Nagana,
Flora Carolina Fuentes, Carlos Najera, Roberto Palacios, Julio Cesa~ Grande,
Iqnacio Meza, Santiago Flores, Lui~ Serrano and Angel Ibarra. Its sacretary,
the Rev. Jose loberto Palacios, was arrested by the National GU8rd on
19 November 1991 (case No. OlSS/514/91) and released following ONUSAL
intervention. He was accused of being a bogus minister and collaboratin9 in
the re~ruitment of yOUDg people for FMLN.
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23. On 30 Rovember 1991, Pilar Serrano Rivas, a Christian Youth and Student
Community outreach worker and the sIster-In-law of Pb~tor Pa1aclos, was tbe
victim of an attempted abduction by individuals in a vehicle with polarized
windows. The Rev. Palacios reported that while the ~ational Guard was
interrogating him, he was shown photograpbs of his sister-In-law and Council
members in various locations (case No. ORSS/616).

24. On 3 January 1992, in Cojutepeque, the main city of the Depa~tment of
CuscatliD, the National Guard arrested the Rev. Jose Iqnacio Meza, an
Bplscopalian minister (case No. ORS8/682/92), who was accused of being a bogus
minister, possessing firearms and "subversive literature" and collaborating
with FMLN. Re was released six days later. On 12 January 1992, he was tbe
target of threats in connection with a religious ceremony held in Cojutepeque
that sa:ae day.

25. On 22 January~ at 8 a.m., the wife of the R9V. Ju1io Cesar Grande, a
Ce~ci1 member, was forced into a vehicle with polarized windows in
Ayutuxtepeque, Department of San Salvador. According to her complaint, during
a 20-30 minute drive she was subjected to an interrogation, which continued
once the vehicle had reachAd its destination. There, ahe was injected with a
substance that may have been a drug, according to an ONUSAL doctor, that
induced sleep for over 24 h~urs. She was released on 23 January at 7 p.m. in
San Salvador.

26. ONUSAL interviewed the members of the Council several times. With regard
to the threat made on 7 January 1992, ONUSAL suggested that a complaint should
be 10dge4 with the Office of the Attorney General of the Republic, which was
done on 13 January. The Mission met with the Assistant Attorney General in
order to find out what action would be taken to deal with the serious threats
in question, and later also with the Criminal Investigation Commission, which
had b6'en entrusted by the Office of the Attorney General with investigating
the matter. The Mission also met with the governmental Human Rights
Commission. The complainants took the matter up with the Legislative Assembly
and the Executive Secretary of the governmental Human Rights Commission, met
with the Attorney General and requested a meeting wIth the President of the
Republic and the Minister of Defence.

21. There may be a link between the death threats against the Council as a
whole and a number of individual Council members and the arrest of the
Rev. Iqnacio Meza and the Rev. Roberto Palacios. The charges made, which are
apparently entirely unfounded, are similar. There is also reason to believe
that the so-called Secret Army of National Salvation is the same group as the
above-mentioned Salvadorian Anti-Communist Front. The methods used are the
same and the content of the letters received is very similar. This case is so
serious that it calls for a special effort by the authorities to ensure that
it is cleared up fully and expeditiously; many points could be elucidated by
means of a thorough investigation.

/ ...
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3. th' State's obligation to provide safeguards

28. One important task ln the field of human rlghts Is to speclfy the
obligations of States. Thel'e are obligations to respect human rights, which
imply peremptory ab~tentions by State organs, and obligations to safeguard or
protect human rights, which take the form of what is knoWD as the State's duty
to pr~vide safeguards, This is a duty to prevent illegal conduct and, where
such conduct occur., to investigate ~t, to bring to 'ustice and punish the
perpetrators, and to indemnify the victims.

29. State responsibility can arise not only from a lack of vigilance with
regard to the prevention of harmful acts but also from a lack of diligence in
prosecuting perpetrators and in applying the necessary civil penalties. 1/
Currently, the basis, as embodied in treaties, of the State's obligation to
safeguard or protect human rights is provided by the International Covenant on
Civil and Political Rights (art. 2, paras. 1 and 2) and the American
Convention on Human Rights (art. 1, para. 1), in the case of States that have
ratified those international instruments, as El Salvador has.

30. As stated by the Inter-American Court of Human Rights, the State's duty
to provide sefeguards entails the duty "to organize the governmental apparatus
and, in qeneral, all the structures through which public power is exercised,
so that they are capable of juridically ensurinq the free and full enjoyment
of human rights". 1/ or course, while the State is obligated to prevent human
rights abuses, the existence of a particular violation d08s not, in itself,
prove the failure to take preventive measured. It is therefore important to
consider to what eatent the State's failure to fulfil the obligation to
prevent is systematic. The duty to prevent implies that human rights
violations must be considered end ~reated as illegal acts leading to the
punishment of their perpetrators and the obligation to indemnify the victims.
The Bame applies, mutatis mutandis, in the case of the obligation to
investigate. NeverthelefJB, as stated by the Inter-American Court of Human
Rights in the judqement quoted above, "it must be undertaken in a serious
manner and not as a mere fo~ality preordained to be ineffective". )/

31. Various United Nations organs have repeatedly established with disquiet
that the Salvadorian judicial system is unable to determine the responsibility
of the perpetrators of human rights violations. il The Mission notes with
concern that these serious flaws in the judicial system persist. Such
deficiencies often involve non-compliance _ith the rules on criminal
proceedings laid down in the Salvadorian Code of Criminal Procedure.
Similarly, the failure of both the judicial system and the police to take
action in respect of cases where unnatural deaths have occurred constitutes a
failure to implement the recommendations to States adopted by the General
Assembly in its resolution 44/162 of 15 December 1989. That resolution
endorsed the Principles on the Effective Prevention and Investigation of
Bxtra-leqal, Arbitrary and Summary Executions. ~I Accordinq to tbe
Principles, the broad purpose of an inquiry is to discover the truth about the
events leadinq to the suspicious death of a victim. It is therefore essential
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to identify and apprehend the person(s) involved in the de£th, aDd to bring
the suspected perpetrator(s) before a competent court (Principles 9 and 18).

32. The action required, at a minimum, in an investigation is set out in the
MOdel Protocol for a Legal Investigation of Extra-legal, Arbitrary and Summary
~ecutions, published by the United Nations. A key aspect of an investigation
of a summary execution is the collection and analysis of evidence. It is
necessary to recover and preserve physical evidence, and to interview
potential witnesses so that the circumstances surrounding a suspicious death
CaD be clarified. 11 With respect to the cases dealt with in paragraphs 6 to
18 of this report, the NiBsion believes, in view of the deficiencies that came
to light in the investigation of the incidents, that the State has so far
failed to fulfil its duty to safequar~ or protect the right to life.

4. Protection of threatened persons

33. One specific aspect of the obligation to provide safequards concerns
individuals who have received ~eath threats. While attention must be paid to
all death threats, it is clear that protection is especially necessary when
such threats are made by organized groups, as seems to have occurred in
several of the cases described above. The obligations of the State in this
regard ara set ~~rth clearly in the norms adopt~d by the General Assembly,
under which the State must guarantee "effective protection through judicial or
other m~ans ( ••• ) to individuals and groups who are in danger of extra-legal,
arbitrary or summary executions, including those who receive death threats"
(principle 4).

34. Similarly, when public of.ficials learn of threats or other attacks on
integrity and security of person which constitute crimes or misdemeanours
punishable under the Penal Code, they must bring them to the attention of the
competent authority in order for legal proceedings to be brought,
independently of any administrative disciplinary penalties to which their
aut~ors may be subject, where the latter are also public officials or military
or civilian employees. 11

35. In its previous report (p~~as. 36-38), ONUSAL drew attention to the
seriousness of acts of intimicAtion, which must be interpreted as death
threats that might materialize. On that occasion, the Mission observed that
in all such cases effective measures by State agencies were needed to put an
end to the activities of groups making such threats. Although the Mission was
referring to a case which gained international notoriety and in which
responsibility for the acts of intimidati·'i4 was claimed by the self-styled
Salvadorian Anti-Communist Front, the latter group still seems to be acting
with complete impunity. This should be a source of concern for the
authorities, which have an obligation to prevent such acts and to investigate
and punish those responsible.

/ ...
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36. With regard to cases of death threats, the Mission is awaiting the
necessary measures of protection for threatened individuals or groups ano also
an effective investigation, without which the State would be breaching its
obligation to provide safeguards.

5. Torture and cruel. inhuman or 4egra4ing treatment
or punishmept

37. This section describes a series of cases in which acts that can be
equate4 with torture or cruel, inhuman or degrating treatment or punishment
were reported. ""ly cases in which ONUSAL obeeJ'vers directly verified the
exis~ence of clear material evideDce substantiating the allegations have been
included. They are followed by a number of con~ents on the prevention of such
abuses in the new ora which the country is now entering and on the legal
obligations to investigate and punish such abuses.

38. No. ORSA/134, Catarino Tadeo Crul, a member of Convergencia Democratica,
a political coalition with parliamentary representation. On 28 October 1991,
the complainant, who was drunk, got into an argument with the mayor of
Nahuillalco on the public thoroughfare in that locality. According to the
complaint, at the request of the mayor two members of the municipal poU,'e hit
and kicked the complainant and threw him into a river, after which they locked
him up in Nahuilzalco municipal jail. ONUSAL staff visited Cruz on 29 October
and verified that he had a number of iD~urie8a he had been kicked in the
chest and back and hit on the head, the right eye an4 the mouth. That same
day, ONUSAL observers discussed the case with the Nahuilzalco justice of the
peace, who said he was not competent to handle it and that ;t fell within the
mayor's jurisdiction.

39. Tho Mission was able to observe other irregularities on the same
occasion. Cruz's detention, ]ike that of two other people in the jail, had
not been recorded anywhere. No reasonable explanation was given as to why the
4etainees were stlll in the municipal jail and had not been handed over to a
security force. Cruz had not been leen by a 40ctor, his injurie8 had not been
officially verified, and the matter had not been reported to the jUdicial
authorities or the public prosecutor's office. ONUSAL made two unsucceBsful
attempts to see the mayor, advised the victim's relatives to have a doctor
certify the injuries at the municipal jail and obtainqd permission for a
doctor to enter the jail. On 30 October, Cruz waB released. Accord~nCJ to the
record, he was handed over to his brother "in good health" and his detention
was said to have been on the charge of "defamation of the mayor". At no point
did either the victim or his rela,ives show any willingness to file a
complaint with the judicial authorities. In this case, the Mission was able
to verify that the alleged abuses had indeed occurred and that there might
also have been a violation of the right to perBonal liberty and a failure to
observe due process of law.

I • ••
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40. No. OR8A1l60. Manuel de JesUs Escobar Cast[o and Arnoldo BaDos Escobar.
On 1 November 1991, the complainants were arrested by members of the Second
Infantry Brigade near the civil defence command post at Va1le San Jacinto, in
the Depar~ent. of Santa ADa. They were taken to the civil defence post, where
they were alleg~dly beaten by an officer. They were rele~sed the next day and
vent straight to the ONUSAL offices. The Mission verified their injuries,
which lend credence to their allegations of abuse a~d took note of a medical
certificate that had been issued to them. They said that. before being
released, they had been made to sign a statement that they did not feel they
had been mistreated and that they were in good physical condition.

41. ONUSAL subsequently consulted the civil defence commander, who deuied all
responsibility on the ground that the case involved an officer of the Second
Brigade. According to the Commander of the Second Brigade, the officer
responsible for the incident was placed under arrest for two weeks and his
superior officers were informed. Sen~~r military officers seem to have taken
positive action in punishing unlawful acts by their subordinates, sending a
clear messaqe to deter such practices.

42. No. SORC/187. 8e4n6n Quillen Perlera, age 32, residing in the Department
of Cha1atenango. According to the complaint, on 3 November 1991, while he was
driving on a main road, the victim was stopped by an army sergeant who
appeared to be drunk and who violently demanded to see his papers. Perlera
initially refused, but complied when the sergeant began firing at the ground.
Several soldiers immediately began to beat him severely on the back and
shoulders with their rifle butts. They then took him to the hill known as
Bl Bspino, at the entrance to La Palma, where thore is a mobile military
post. From there, the soldiers notified the Treasury Police, who came and
took Por1era to the El Refugio police station where, according to the
complaint, they tied him, standing up, to a post and forced him to stay like
that all night.

43. While this was taking place, the victim's father went to the La Palma
justice of the peace to file a complain~. The next day, he went to the police
station where ho was told that the detainee would not be released because he
was a "member of the guerrilla forces". After the justice of the peace
intervened, however, Perlera's father managed to get him released. Perlera
showed clear signs of having been beaten.

44. On 6 November, ONUSAL talked to the justice of the peace, who
corroborated the police version that Perlera had not been beaten, even though
he had visited Perlera the day after his arrest. He said that Perlera had
been arrested for being drunk and disorderly and that he intended to close the
case since the only petition lodged had been for Perlera's release. Tho
Mission also took the matter up with the members of the Treasury Police at the
El Refugio police station, who acknowledged Perlera's detention and said that
members of the army had brought him there. They added that he had been
examined by a nurse and had shown no signs of having been beaten. An ONUSAL
team was able to see the signs of the beating sustained by the victim, who had
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haematomas on the chest, left ~rm and shoulder probably caused by blows with
r1 fle butts.

45. No. ORSM/3l3a Santa I Martin SigUenzo Coca, age 18/ a peasant residing in
the Department of Morozan. According to the complaint made to ONUSAL, the
complainant was arrested at around 9 a.m. on 5 December 1991 by tr~,'p8 from
Mili~ary Detachment No. 4 based at San Francisco Gotera, on a charge of
involvement in "terrorist" activities. After an initial intarrogation, he was
blindfolded and his hands tied. As the interrogation proceeded under these
conditions, his entire body was kicked repeatedly and his neck and chest were
abraded. All this happened in the place where he was being held and in the
absence of the officer in charge of the proceedings, who, when he returned,
vigorously reprimanded the soldiers present and transferred the victim to the
Guatajiagua town hall in the care of a nurse. Around 9 p.m. the same day,
SigUenza was transferred with three other detainees to the barracks in the
town of San Francisco Gotera where, according to the complaint, he was not
mistreated. He was made to sign a paper and was told that he would be
released on 9 December 1991.

46. ONUSAL observers visited the complainant in a cell at Military Detachment
No. 4 on 7 December and were able to see that he was dresced in his underwear,
although he said he was being treated properly. At the same time, the Mission
staff noted that Siguenza had various abrasions on his neck and cnest. The
Commander of Military Detachment No. 4 confirmed to OHUSAL that one of his
officers had informed him that soldiers under his command hod mistreated the
detainee and that, as a result, two soldiers were under arrest at the
barracks. SigUenza was released at noon on 8 December.

47. The report of the medical examination made by the nurse of the military
unit states that the victim had "injuries to the neck and abdomen sustained in
the course of his arrest by troops of this Detachment". The abuses described
had occurred in the course of an arrest that was illegal, in that it had been
made without a written order from a competent authority. ONUSAL was informed
that, in the view of the commander of the military unit concernad, that
constituted a misdemeanour under the Code of Military Justice of EL Salvador
(art. 164). Consequently, two soldiers were sentenced to 30 days' confinement
to barracks and one hour per day of manoeuvres for eight days "for abuse of
authority in havine} beaten a civilian who had been placed under arrest".

48. The fact that the conduct of the military personnel il.lpllcated in the
above abuses was considered to be a service misdemeanour and liable to
disciplinary action should be seen as a positive development and should be
t8ken as a clear message that such practices will not be tolerated. At the
same time, the military unit informed the Mission that in order to establish
possible criminal responsibility, the victim would have to file a formal
complaint so that a military investigating magistrate could be appointed and
pre-trial proceedings could be instituted.
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49. No. ORSM/3141 BOmulo Adolfo Lara Portillo, age 32, a tailor, residing in
the Department of La Libertad. The complainant was arrested by two members of
Military Detachment No. 4 at 5.30 p.m. on 5 December 1991 near Guataji&gua
market as he waa going to deliver women's clothing to his clients. The
80ldiers accused him of making military uniforma, which Lara denied. They
then began to beat him, tied his hands behind his back and ordered him to sit
on the ground. Before he had a chance to do so, they began kicking him in the
chest and back and put a hood on him made out of an oilskin military cape.
Lara managed to untie himself and take off the hood, but they immediately tied
him up again and kicked him in the forehead and nose and near one of his eyes.

50. When the Mission staff interviewed him on 7 December 1991, they could see
that the detainee, who complained of pain in his cheat and back, had a
haematoma around his right eye and bloodstains on his trousers and wap. being
held in the cell in his underwear. Lara also reported that the officer in
charge of the soldiers who had beaten him had reprimanded them and ordered
them to stop. On the same day as his arrest, he was transferred to San
Francisco Gotera, where he was interrogated on the two followinq days without
being mistreated. He was released on 8 December 1991.

51. The medical report filed by the nurse of Military Detachment No. 4 states
that the detainee had "multiple injuries to the face and abdomen sustained in
the course of his arrest by troops of this Detachment". As in the preceding
case, the abuses occurred in the course of an arrest that was deemed illegal
for the same reasons as indicated above. The acts were committed by the same
soldiers as in the previous case, and disciplinary action was taken against
them as described in paragraph 47. In this connection, it should be taken as
given that the same comments as made in paragraph 48 concerning the positive
aspect of this punishment apply here.

52. "No. OBSV/296, Francisco Ami1gar Querra, age 35, a trade unioniAt. He
was arrested on 25 November 1901 by the National Police at Ilobasco in the
Department of Cabanas, on a charge of drunkenness. His wife was not allowed
to visit him. That same day, ONUSAL staff interviewed him in a cell at the
town hall and observed unmistakable signs of his having been beaten. When
this was discussed with the officer in charge of the National Police barracks,
he said that the marks the prisoner bore - one of his eyes and his mouth were
swollen and he had red marks on one of his hands and in the abdominal a.~ea ­
were the re9ult of old injuries, and he added that Guerra had attacked the
police who had apprehended him.

53. Guerra told ONUSAL that he had been beaten on various parts of his body
by National Police officers and that this beating had taken place in the cells
of the town hall. He attributed the mistreatment to the fact that when it was
realized that he was a member of the National AssociatIon of Agricultural
Workers he was accused of belonging to FMLN. Two days later, he was handed
over to the local justice of the peace and released, after an inspection of
his injuries by a forensic doctor. The doctor also examined the policeman
who, according to the National Police, had been attacked by Guerra. According
to the forensic report, the officer had no injuries of any kind.
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6. Preyention and punishment of torture and cruel, iphumAn
or degradipg treatment or punishment

54. The prohibition of torture and of cruel, inhuman or degrading treatment
or punishment, expressly included in the San Jose Aqreement (para. 2 (f»,
derives from the peremptory norms of the main applicable international human
rights instruments (see A/45/1055-S/23037, note 8 and para. 45). Together
with resolute political will, the doctrine and trainiuq of law enforcement
officials plays an important role in eradicating such practices.

55. Accordingly, it is appropriate to recall certain obligations of States
under article 5 of the Declaration or the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (General A,sembly resolution 3452 (XXX) of 9 December 1975).
According to this important resolution, the training of law enforcement
personnel and of other public officials who may be responsible for persons
deprived of their liberty shall ensure that full account is taken of the
prohibition against such practices. The General Assembly recommends that this
prohibition shall also be included in such general rules or instructions as
are issued in regard to the duties &nd functions of anyone who may be involved
in the custody or treatment of such persons. In its more recent resolution
43/173 of 9 December 1988, the General Assembly adopted the Body of Principles
for the Protection of All Persons under Any Form of Detention or Imprisonment,
which reiterate the prohibition against torture and cruel, inhuman or
degrading treatment or punishment. Until then, the term "cruel, inh-unan or
degrading treatment or punishment" had not been defined by the General
Assembly, although it was interpreted as extending the widest possible
protection against abuses, whether physical or mental. 11 One novel element
is that the Body of Principles contains an interpretative norm on this
subject, enunciating, although not of course exhaustively, a number of
examples of the prohibited abuses. il

56. According to article 241 of the Constitution of the Republic, when public
officials, civilian or military, are aware of abuses of authority committed by
their subordinates, they must inform the competent authorities as soon as
possible so that proceedings can be brought_ In the case of acts that can be
equated with torture and cruel, inhuman or degrading punishment or treatment,
it is necessary to establish, in addition to the liability to disciplinary
action that may exist, whether offences have been committed that Dre defined
in the Penal Code. 12/ Military or civilian authorities who are aware of acts
of this kind are obliged, because they are offences by public officials, to
report them to the competent jUdge, to the Office of the Attorney General of
the Republic or to the auxiliary organs of justice, since failure to do 80 is
a punishable omission. 111

57. In so doIng, they would also be complying with the recommendation of the
General Assembly that the competent authorities must impartially examine
allegations of torture or of cruel, inhuman or degrading tre~tment or
punishment and institute criminal, disciplinary or other appropriate
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p~oca.4iGg. agaia.t the allege4 offea4.~. (••• ~e.olution 3452 (XXX) of
9 Dec.abe~ 1175, a~t•• 8-11).

1. A,ttaR1t1 op iDt..~itJ and I.gurity of a~lon

58. Unfo~~unat.ly, the followilLCJ we~e Dot isolated inci4enta in the period
cov.~.4 by thi. ~epo~tl they have been ae1.ct.d as e.ampl•• becauae OHUSAL
ob••rv'r t .... verified th•• 4irect1y. All .ucb iacidenta are serioua
violation. of the right to int.g~ity ~d s.curity of p.rson enahriaed ia
do..stic legislation and international law, to whicb the San Jo~' Agreement
attaches the gr.atftst priority.

51. Ro. 0111/07511 Mart.ip Lapgfiold, a journalist. At 1 a.m. on
1 Jaauary 1112, OBUSAL received a t.lephone call from a journalist reportiDg
ID attack on a fo~ei9D co~respondent'a car in the parking lot of a hotel in
the centre of the city. A team went imme4iately to the scene of the crime nd
found several car. damaged and two totally destroyed, as well as a large hole
in the g~oUA4 allege4ly caused by la eap10siv. device. One of the vehicl••
beloDged to Martin Langfield, ID BDgliah corr.spoD4ent for the leuter. n.w.
agen~y aad p~esident of the Foreign Cor~eapon4ents' Association in
11 Salvador. The sub.equent OIUSAL inve.tigation e.tab1ished that a total of
ai. vehicles ha4 b.eD 4amag'd in the eap10sion. On the basia of the
iav.stigation lAd of eyewitaeaa ~epo~ts f~om the journalist. lAd hotel staff
p~eaent, it .ppea~a ~t at appro.imately 11.45 on the ev.aing of
31 D.cember 1111, while a group of for.ign correspond.nta .ere doing a repor~,

there wa. a large e.,losion. A vid.o recording made by one of the journalist.
pre••nt ahow•••veral car. ia flames.

60. Th. evidence indicatea that the eap10.iv. devic. had been ~laced under
LlDgfl.ld'. vebicle. Lal~ October, LlDgfi.ld had reported to OHUSAL a kidnap
att.mpt by unknoWD armed m.n. In additioD, the Forei98 Correapondents'
Alsociation in 11 8alvador had repor~ed in November that L8D9field IDd 1D0ther
journa1ilt had received threats. The i~teDded victim, who received immediate
aaslataace from the Briti.h Emba••y, ha. left the country. The National
Police are inveatigatlng the case.

61. Ho. 0118/4661 AttaR' op the Rrami.e. Of ACR16D CiyiGA-HilitAr. A case
r~por~ed by the Armed Forces O.neral Staff oa 6 November 1991, followiDg an
explosion which resulted in per.oDal injuries IDd mat.rial damage. The
above-mentioned iastitution is ID army 10gls~lca1 support centre situated
clole to the territorial service cOlIIDod, which has autbority o,.,er civil
defence forces. Two people workiag .ia a caa~eea ne.t to the AccloD
Civlca-Militar building suffered face wounds and were tak.a to a hospi~al

wher. one of them remained for a month and the other for a day. Pour other
people, three of them minors, were slightly injured. All of thoae wounded
were iaterviewed by ONUSAL.
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62. According to the evidence collected by the Mission, four men dressed as
telephone company employees left a white boz, presumably containing
ezploslves, near the premises of the aforesaid company and told a nea~by group
of children to move away. ONUSAL considers it important to continue
investigations in order to determine responsibility for this action.

B. Right to due process of law

The Jesuit case

63. On 23 January 1992, the competent court passed sentence in the Jesuit
case (see A/46/658-S/23222/Corr.l, paras. 130 ff.), sentenced
Colonel,Guillermo Alfredo BeDavides Moreno to 30 years' imprisonment for the
crimes of murder and conspiracy to commit acts of terrorism, and acquitted him
of the charge of acts of terrorism. Lieutenant Yusshi Rene Mendoza Vallecillos
was sentenced to 30 years' imprisonment for the crimes of murder, incitement
and conspiracy to commit acts of terrorism and actual complicity, and was
acquitted of the charge of having planned or carried out acts of terrorism.
Three other officers were sentenced to three-year prison terms for various
crimes which were not within the jurisdiction of the jury but were ruled on by
the jUdge. The rest of the accused were acquitted of all charges. On
10 December 1091, the private complainant withdrew the civil action that had
been brought directly against the accused and, secondarily, against the State,
cODcerning civil liability for the incidents. The complainant asserted that
the State had privately and satisfactorily compensated the victims.

64. Although the sentence has not been confirmed and notwithstanding the
reservations ezpressed in the previous ONUSAL report, this judgement is an
important precedent for the jUdicial protection of human rights in
81 Salvador. The compensation paid to victims of serious human rights
violations deserves a special mention. Although the Mission does not know the
terms of the out-of-court settlement mentioned by the private complainant, its
mere existence implies considerable progress towards recognition of the
State's civil liability for the unlawful acts of its agents. 111

Inyestigation of the El Mozote incidents

65. On 26 October 1090, Pedro Chicas Romero, a 51-year-Old day labourer
residing in the Department of Morazin, went to the Second Court of First
Instance of San Francisco Gotera, the departmental capital, and filed a
complaint against members of the armed forces for the murder of some 1,000
civilians during an operation carried out between 8 an~ \6 December 1901 in
various parts of the Department of Morazan. The incidents allegedly occurred
in the hamlets of El Mozote, Rancherio, Los Toriles and Jocote Amarillo and in
the cantoDs of La Joya and Cerro Pando, all in the Department of Morazan. At
the time o~ the complaint, the statute of limitations for criminal proceedings
had not expired.
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66. The jUdge began his investi9ati~n of the case. took statements from
14 witnesses, several of whom also gave stat~m~nts as victims, and ordered
writs to be issued in order to gather information for the court on the
national a~y units that had been operating iu the area in December lQ81 and
on the commanders and officers in charge of them. The writs have yet to be
answered by the competent authorities.

67. With reference to the exhumations necesRa~y to prove the ~~~~,
on 20 November 1991 the judge sought the cooperation of the International
Committee of the Red Cross and of the "Dr. Roberto Masferrer" Foronsic
Institute located in the capital city. He also decided to issue a ~rit to the
Ministry of Defence to ascertain the potential risks from any mines that might
have been laid and whether any fighting was going on, and to ask whether the
competent bodies could guarantee security. Two days later; the court ~ent

letters to ONU8AL, the Ixecutive Secretary of the governmental Human Rights
Commission and Legal Protection, asking them to take part as observer~ in the
ezhu~ation and inspection of the bodies.

68. On 9 November 1991, Legal Protection published the results of a
preliminary investigation into the incidents. These included a list of
794 persons said to have met their deaths in the places and on the dates
previously indicated; all were listed by name, although the reliability of
identification varied. In many cases, the identity data presente~ were
incomplete since the victims were very young children. The report seated that
the number of victims was greater and that the investigation was continuing.
In addition, it gave the names of the alleged direct or indirect perpetrators
and the name of the military unit that allegedly carried out the actions.

69. On 13 December, the Ministry of Defence and Public Security answered the
writ referred to in paragraph 67, stating that for the time being security
conditions were not such as to p 1 rmit the exhumations. It also stated that
the armed forces would be able to clear the qround of any mines and other
obstacles.

70. The Mission thinks it appropriate to recall the Principles on the
Iffective Prevention and Investiqation of Summary Executions endorsed by the
General Assembly in resolution 44/162. First of all, the examination of
skeletal remains requires that they be carefully exhumed and studied according
to systematic anthropological techniques (Principle 12). Given present
conditions in the country, it is therefore advisable from the scientific and
teChnical standpoint to use the services of international experts in forensic
anthropology, who could be present, toqether with local professionals, to
supervise the exhumation and laboratory analyses. 11/

71. In view of the time that has passed since the victims' death, their
number and the fact that many of them are buried in common graves, there is a
need for proper investigative methods. Above all, all possible witnesses of
the alleged incidents must be found and in~erviewad. 141 It is the~afore a
positive sign that the investigating judge is continuing to receive swocn
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testimony and has not ~~t into effect the temporary suspension of such
testimony previously decided upon. In addition, assurances must be qiven that
the witnesses will be protected if n~cessary.

72. Lastly, Principle 15 concerninq the investiqation of summary executions
ShOllld be borne in mind. It states that "Those potentially implicated in
extra-leqal, arbitrary or summary executions shall be removed from any
position of control or po~er, whether direct or indirect, over complainants,
witnesses and their f81nllies, as well AS over those conductinq investiqations."

Observation of a public hearing

73. No. OR8V/62z Tito OrlAndo Zelaia Mandoza, carp~nter, aqe 21. Accordinq
to the complaint, he was killed at about 10 p.m. on ~1 September 1991 in the
Department of San Vicente, followinq ~ arqurnent with a soldier in a bar. The
soldier alleqed1y tried to fire his M-16 rifle, which apparently jammed. He
then ran to the checkpoint where he was on duty, took another M-16 and
returned to where Zelaya was and Ahot him several times, fatally wo~ndinq him.

74. The judqe of the First Criminal Court of San Vicente commenc6d pre-trial
proceedinqs on 22 September 1991. The suspect was arrested and confessed to
the killinq, but claimed that it had occurred durinq a strugqle. Trial
~roceedinq8 beqan on 4 October on the charqe of murder. On 30 S9ptember, the
soldier in question, a member of the Fifth Infantry Briqade, was discharqed.
No autopsy was performed on the victim's corpse and no ballistic tests were
done on the weapon used by ~e accused. There was abundant evidence for the
prosecution. Three people had volunteered to make stataments, and four people
recoqnized the accused in a line-up. Accordinq to some witnesses' staten,ents,
two other people had witnessed the crime, but neither they Dor a s9rqeant said
to be the immediate superior of the accused were called by the judqe. Neither
the prosecution nor the defence took any siqnificant action durinq the
pre-trial proceedinqs.

75. ONUSAL attended the public hearing of the case, which was held on
19 November 1991 and lasted about four hours. The summary, which qave the
essential facts in the case, was read out rapidly and not very audibly, making
it difficult for members of the jury and the public to follow. When the
readinq was over, the jUdqe failed to observe the leqal requirement that he
ask members of the jury whether they wished to question the accused or any of
the witnesses who had already been examined. 15/ The members of the jury also
failed to ask any questions.

76. The parties' arguments lasted about three hours. The defence was
undertaken by the Office of the Chief State Council and stressed emotional
arquments, such as the younq aqe of the accused, who was 17 years old at th~

time of the killinq and had been forcibly recruited a year earlier. The
prosecution, on the other hand, chose to deal with the substance of the case.
The atmosphere at the public hearing was calm, although the victim's family
criticized the attitude of the accused, which they considered defiant. The
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jury found him innocent. The trial jUdge acquitted him on 3 December 1991,
and this decision vas confirmed by the San Vicente appeals court on
CS January 1992.

77. This case raises questions about the system of trial by jury used in
11 Salvador for crimes punishable by a maximum prison term of more than three
years, }AI a subject the Mission broached in its previous report. The Code of
Criminal Procedure nov in force emphasizes written proceedings, with only very
limited oral pr~ceedings. This eliminates many o! the advantages claimed for
jury trials by their proponents.

78. One consequence of this system is disregard for the principle of
procedural immediacy, whereby the court must work as closely as possible with
the evidence. The jury arrives at its verdict without having been present for
the statements of toe accused or the examination of the witnesses. This
doubtless makes it very difficult for a jury of laymen to arrive at a verdict
consonant with the concept of objective justice. This concept refers to the
appropriateness of judicial procedures and the manner in which the evidence is
w8!ghed in order to choose the juridical approach th~t will be most effective
iu uncovering the truth. 17/

79, At the public hearing, the legal requirements for the reading of
essential parts of the proceedings were not observed, since the summary was
not read out sufficiently clearly for jurors to form an exact idea of its
content. 11/ Although Salvadorian law does not expressly require it,
contemporary doctrine of criminal procedure holds that the judqe must quide
and instruct the ~embers of the jury so as to enable them to understand how
thft judicial system works and to prepare them to play their role
properly. 121 As has often been pointed out, one key to the effectiveness of
oral p~oceedings is the judge's power to quide the debate. It is the jUdge's
responsibility to prevent the frequent and often declamatory verbal excesses
which are one of the criticisms made of the system. In that role, he must
give the necessary legal warnings, moderate the discussion and prevent
inappropriate disquisitions, without limiting the functioning of the
prosecution nor the rights of the defence.

80. Whatever substantive changes may be required in the system of criminal
proceedings, these tenets, on which a considerable degree of consensus exists
in legal doctrine and which are derived from the experience of many countries
that have adopted the system of oral proceedings in their criminal procedure,
should be borna in mind in future. The legal requirement that the summary
should be read out clearly so that members of the jury can understand it
proporly should also be observed.
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Ill. SITUATIONS AFFECTING HUMAN RIGHTS

A. Right to personal liberty

1. Arrest of juveniles

81. The Mission has noted that the conditions under which juveniles are
arrested often violate several of the human rights of that population group,
which should receive special protection because of its vulnerability. It has
noted instances in which the arrest of juveniles was arbitrary or unlawful on
various counts. At times, juveniles were taken into custody by the armed
forces, which, as stated below, lack such authority, except in cases of
in flagrante delicto. What made arrests unlawful in some instances was that
the minimum age for purposes of criminal responsibility was not observed. IQI
Juveniles have been held without being brought b9fore the juvenile courts,
which have ezclusive jurisdiction in respect of transgressions considered
petty or criminal offences under the ordinary law, when the accused is not
more than 16 years old. All Those courts also have exclusive jurisdiction in
re,pect of juvoniles not mora than 18 years old who are abandoned, neglected
or' at risk, withid the meaning of the respective Juvenile Code. Likewise, the
juvenile courts have exclusive competence to adopt any measures relating to
juveniles covered by the Code.

82. Often, juveniles are not transferred immediately to a juvenile centre or
to the local town hall; rather, they are held in police cells for long periods
together with adults, in flagrant violation of domestic legislation (Juvenile
Code, art. 71) and the international instruments referred to in the following
paragraph. In one case, a juvenile arrested by the National Police was
brought before a criminal-court judge, who ordered her to be held in a cell
with adult women, where she remained for over a month. There was a long delay
in notifying the juvenile court. In another instance, a juvenile was held
together with adults for long periods, and on one occasion, according to his
mother, he was sexually abused by adult inmates. Another child spent one
night in a police cell with seven adult inmates, some of whom allegedly
harassed him.

83. One norm that is clearly recognized at the international level is the one
prohibiting the incarceration of juveniles together with adults. That
prohibition is laid down in five international instruments of a universal
character and in the American Convention on Human Rights. Ail The Government
of El Salvador has acknowledged that the norm has been violated in practice,
attributing that breach to socio-economic reasons and the lack of adequate
establishments. 111 However, the principle that juveniles should be separated
from adults brooks no exception, as is clear from ..le commentary by the Human
Rights Committee to article 10 of the International Covenant on Civil and
Political Rights, which refers explicitly to that principle. lil

84. It is disquieting that the timely transfer of juveniles in custody to
juvenile centres is not guaranteed on a regular basis. In practice, it seems
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that often the judges in the juvenile courts of San Salvad"r are not notified
on a regular basis about juveniles in custody, and if they are notified, it is
almost always after the statutory deadline. In Bome cases, too, the arrest of
juveniles is not recorded in the logbooks. It must be borne in mind that the
right of juveniles to be tried by special courts is expressly recognized at
the regional level in the American Convention on Ruman Rights (art. 5 (5».
As far as legislation is concerned, the riqhts of the child are set forth in
the legal provisions now in force. The Constitution of El Salvador includes
several clauses specifically desiqned to protect those rights. ~/ Moreover,
Bl Salvador has siCJDed and ratified the major international human rights
treaties applicable in this area, including the Convention on the Rights of
the Child (annex to General Assembly resolution 44/25 of 20 November 1989).
The cOUntry's domestic legislation, while no doubt leaving room for
improvement, also makes provision for the rights of the child.

85. In addition to strengthening the applicable laws and regulations,
Bl Salvador should strive to improve the functioning of State organs having
jurisdiction over juveniles. In particular, there seems to be a need to
tighten controls ovftr police and administrative officers, rehabilitation
centres and juvenile welfare establishments, so as to ensure full respect for
the human rights of juveniles deprived of their liberty, for whatever reason,
and juveniles subject to any kind of measures imposed by a juvenile court. In
this connection, the provisions of the San Jose Agreement affording protection
from unlawful and arbitrary arrest, particularl~ paragraph 2 (b), remain fully
valid.

2. Arrests by military personpe1

86. The second ONUSAL report (para. 94) pointed out that the army often
arrests people without handing them over immediately to the security forces,
as required by law. It recalled that mi1i~ary personnel were permitted to
make arrests only in cases of in flagrant. delicto. The Mission haa learnt of
cases wher~ people were held for varying lengths of time by military units,
which often carried out procudures appertaining to judicial organs, or grilled
the detainees.

87. The Mission was able to verify that a l4-year-01d boy was arrested by
military personnel on suspicion of belonging to subversive organizations, and
was held at a military compound for over 30 hours. This is a blatant
violation of current 1egislationl any such arrest would be unlaw:ul, bllt this
case involved a juve·.i!e who could not be charged under the Penal Code
(art. 16). The Mission learned that; in ~nother instance, a 21-year-old youtll
was arrested on 3 October 1991 at a military detachmen~ to which he had gone
voluntarily, and was held there until 31 October. On various occasions, the
Mission was able to verify that men and women had been arrested by military
personnel on suspicion of belonging to subversive organizations- They
remained at military compounds for periods ranging between 26 and 48 hours.
In one case, a detainee remained on military premises for 73 hours, after
which the unit released him without making any record of the arrest.
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88. In these cases, arrests are made by the army, in conflict zones, and
those arrested are civilians who are generally of peasant origin. Usually
they are arrested on suspicion of belonging to subversive organizations, but
there is no evidence that these are cases of 1D flagrante delicto. People are
arrested because they were informed on by informers not identified in any
record of the proceedings. Following the arrests, there is no investigation
by the auxiliary organs of justice - and their place, after all, cannot be
ta::en by the armed forces. The individuals are interrogated by the armed
forces, without any legal guarantees for their defence, without any record of
the time of the interrogation, and without any signatures of witnesses in
attendance. Instead, a file, classified as secret, is prepared containing
information on the individ~al and on his or her possible links to FMLN. 111

89. The activities referred to in this section constitute unlawful arrest
because, first of all, they are practised by officials lacking in
jurisdiction. The unlawfulness of such arrests is manifest both in terms of
the San Jose Agreement (especially paragraph 2 (b», and in terms of domestic
and international law. In this connection, it should be pointed out that
deprivation of liberty constitutes a breach of international norms if there is
no provision for it in domestic legislation, or if there is no regard for the
basic procedures and requirements laid down in such legislation.

90. The American Convention on Human Rights (art. 7 (2» includes an
additional requirementl the requirement that any deprivation of liberty and
any act of detention must be not only lawful, but also constitutional. The
provision reads as follows I "No one shall be deprived of his physical liberty
eacept for the reasons and under the conditions established beforehand by the
constitution of the State Party concerned or by a law established pursuant
thereto." In this connection, it is worth reaffirming once more that the
armed forces must refrain from the practice of making arrests, which is
unconstitutional and unlawful. It is to be hoped that this practice will be
e1im~nated now that the country finds itself in a new situation.

B. Freedom of movement

91. Inasmuch as this topic, which is crucially important to society as a
whole, was not addressed in previous ONUSAL reports, the present report will
cover the practices observed between the establishment of the Mission on
26 July 1991 and 31 January 1992.

92. Freedom of movement is recognized in the Constitution of El Salvador
(art. 5), in the San Jose Avreement (paras. 7 and 8) and in international
instruments applicable in El Salvador. 111 Monitoring freedom of movement
before the cessation of the armed conflict has been a complea task, for the
conduct of military operations may JUBtify certain temporary restrictions on
that right, under the specific conditions to be referred to below. Moreover,
certain consequences of the conflict, such as the problem of undocumented
persons, have impeded the enjoyment of freedom of movement. It was noted
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throughout the initial phase that it was precisely in conflict aones that the
greatest restrictions were imposed on that right.

13. A large percentage of the complaints received by ONU8AL referred to
activities by fi.ed or mobile military checkpoints In the interior of the
country, controlling the movement of both people and goods. Such controls
have frequently been arbitrary, dependinq on what are often discretionary
aSlessments by military perl~DDel, and have in many cases been conducted in a
climate of intimidation. It is alleged that during some of those controls,
individuals have been taken into custody and conscripted into the armed
forces. The instructions governing the issuance of safe-conducts have been
neither uniform nor clear. sometimes it has been possible to have them issued
by military detachments or infantry brigades in various parts of the country,
at other times individuals have been required to apply to the aeneral Staff in
the capital city.

14. As to the movement of gOOd8, there have been frequent a: legations that on
various roads and tracks throughout the country, military units have denied
passage to fOOdstuffs, medicine, teaching materials, te.tiles, fertilizer,
housing-construction materialS and other supplies, on the grounds that they
might serve as provisions for FMLN. The military authorities have often
sought to justify restrictions on freedom of movement by arguing that many
returnees or internally displaced persons were supporting guerrilla
activities. This bas been denied by communities of such person~ and, in any
event, cannot justify collective punishment or reprisals against civili~ns. 11/

15. It may be added that problems have often arisen not s~ much because of a
total ban on the movement of people and goods, but rather be~ause of delays,
stress and strain, and material losses due to military coctrols and ehecka
that bave not always seeifted reasonable or strictly necessary.

11. Durin~ the first ph&se of the periOd covered in this sec~!on, there ware
more and more instances in which FMLN tr~~ps cut off tracks and main roads in
various parts of tbe country. Such actions were often responsible for
restrictions on the right to freedom of movement of civilians and civilian
goods. Although such conduct was sporadic and linked to the evolution of the
armed conflict, it caused the Mission some concern, especially in terms of the
protection of the human rights of the civilians affected.

17. During the second phase of the period covered, there were highly
significant political and military developments, which had a direct bearing on
the matte~ under consideration. During an initial stage la8tin~ until the end
of 1991, there appeared to be fewer 'restrictions by the armed forces on
freedom of movement in the Depa&tments of Moral6n and Chalat~nango, whereas
there was an increase in controls in the Departments of San Salvador,
Cuscatl6n and San Vicente, especially in connection with land occupatioDs.
There "'ere, howev9r, exceptions even where the general situation app,eared to
have improved. The commemoration, on 11 December 1991, of the tenth
anniversary of the El MOlote tragedy was impeded by the proliferation of
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military checkpoints - 14 betweeA Cuscatlan bridge, in the Department of
San Vicente, where the eastern region begins, and the city of Perquin, in the
Department of Mora_an.

gB. In the most recent period covered in this section (up to the end of
January 199Z), the situation regarding freedom of movement improved
significantly in virtually all parts of the country, an improvement closely
linked to the signing of the Peace Agreement and the favourable political and
military developments that followed immediately. In the last days of January,
some checkpoints were removed, and work on the dismantling of others began.
Troops at some of the remaining checkpoints were not controlling the movement
of people and goods, but were merely displaying a military presence.

99. Freedom of movement i. a right that may be suspended under a state of
emergency (arts. 29 and 30 of the Constitution of 81 Salvador, and art. 4 of
the International Covenant on Civil and Political Rights). In 11 Salvador,
however, constitutional guarantees were not suspended at any time during the
periOd covere4, the aforement!oned right was therefore fully in effect under
the law. Yet even under a state of emergency, the very principles of
democratic constitutional law ~emand that all measures must meet certain
requirements (must be strictly necessary, ahort-term and proportional),
requirements that were not always fulfilled by the military authorities at a
time when constitutional guarantees were still fully in force. ID particular,
the stipulation that nationals hbd to have safe-conducts - or had to be on a
list - in order to travel seems inconsistent with constitutional provisions
and with the international obligations assumed by El Salvador.

100. It is understandable that during an armed conflict, restrictions on
freedom of movement may be imposed by the authorities by reason of military
necessity, such as the deployment of military units and the cODduct of war
operations. Likewise, the military authorities may adopt measure. restricting
freedom of movement on a temporary basis, if e.ercise of that right at a
particular time aUd in a particular place might put into jeopardy the
security, physical safety and very lives of civilians. However, systematic or
arbitrary restrictions on the freedom of movement of people and geods are
incompatible with current legislation, including international humanitarian
law, and with the San Jose Agreement.

101. Over and above the precediug considerations, the Mission takes the view
that the evolution of a practice that is always the key to the full enjoyment
of human rights is just as important 8S the improvement of the juridical
framework. The Mission therefore sew as a wel~ome development the steps taken
in 1991, even bef.ore the cease-fire, to ease restrictions imposed by the
military authorities on the movement of civilians and civilian goods. Such
restrictions should quickly disappear now that the country finds itself In a
new situatlon siwce the signiAg of the Peace Agreement. The moat recent
trends indicate a movement In this dlrection.
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C. fiIA~al documentatlgn

102. Since its pr~vious report, the Mission has gained a better understanding
of the problems of personal documentation in El Sal~~dor. While some progress
has been made in this field, much still remains to be done in order to ensure
compliance with the State's obligations UDder the San Jose Agreement (paras. 7
and 8), the Constitution of El Salvador lil and international instruments in
this area (see A/46/658-S/23222, note 19). According to reliable sources, the
registers at some 90 town halls have been totally or partially destroyed.
Sixty-five of those town halls are in 4 of the country's 14 Departmentsl
Chalatenango, MAralen, San Miguel and U&uluten. It is estimated that while
between 20 and 80 per cent (depending on the community) of returnees in
conflict lones have no personal documentation, more than half of the refugees
repatriated in October 1987 still have no personal documentation more than
four years since their return.

103. While some mayors have displayed a greater readiness to solve such
problems, others have still not done so. The Mission wa& very gratified by
the cooperation of the Central Board of Elections with the Villa Victoria town
h~ll, in the Department of Cabanas, when in November 1991 it supplied
photocopies of the registers of births, deaths and marriages that had been
microfilmed before their destruction. The second ONUSAL report recommended
that similar action should be taken nationwide (ibid., para. 164). Although
luch photocopies enable a town hall to verify an individu6l's previous civil
status, the Board needs to cooperate and process the birth certificate. It is
not always quick to respond.

104. The Mission has been informed that various agencies concerned with that
issue have expressed broad support for the preliminary draft of a special law
to establish the civil status of undocumented persons affected by the
conflict. The draft, which has not yet been submitted to the Leqislative
Assembly, would authorize the ragistration of the births of all undocumented
persons affected by the conflict, including minors born abroad. Although it
provides a simple and streamlined procedure for establishing the civil status
of those affected, the draft does not include provisions making it easier to
obtain identity cards.

D. Freedom of association

105. The San Jose Agreement (para. 5) guarantees freedom of association, and
refers specifically to trade union freedom. This is a right t~ which the
Mission is required to devote special. attention (para. 11 of the Agreeme~t).

Whenever ONUSAL monitors respect for freedom of association, it will do 10

within the terms of its mandate. Accordingly, its role ls not to consider
issues arising in the sphere of private activity, except in so far as freedom
of association has not been duly protected by the State through the competent
organs.
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106. Freedom of association is governed by the CODstitution of El Salvador, by
current international treaties and by domestic leqialation. ~I This
legislation describes the procedure whereby associations may qain legal
recognition, but the procedure is not clearly defined for all associations in
the country. There are no legally defined procedures for leqal recognition of
humanitarian organizations, human riqhts organizat~ons and, in general,
civilian societies and associations. As a result, they are subject to general
legal provisions 111 and to the exercise of discretionary powers, especially
on the part of the Ministry of the Interior.

107. Such organizations usually operate under the umbrella of the juridical
personality of other institutions, such as universities and churches. Some
operate on a de facto basis without encounterinq any major problems in
carryinq out their mandates. A number of associations of various kinds sprang
up during the period of the armed conflictl many of them do not possess a
juridical personality, but continue functioning. As a rule, political and
labour organizations do Dot have major difficulty in gaining legal
recognition. In this area, domestic legislation clearly spells out the legal
requirements and the proced~re to be followed in acquirinq a juridical
personality. 311 The Mission has, however, received complaints and
information that need to be followed up regarding irregularities in connection
with the exercise of trade union freedom. They involve several cases in which
workers were allegedly dismissed without regard for the appropriate legal
provisions and requirements.

108. It is alleged that the reason for the dismissals was that the workers
belonqed to trade union organizations or were trade union leaders, or that the
action was in retaliation against trade union organizations being formed.
There were other reports about threats to dismiss workers, even workers who
had many years of service, so as to prevent them from forming or participating
in trade union organizations. In addition, there have been complaints that
the military authorities have searched trade union premises without obtaining
court orders and without complying with the provisions of the law in that
area. The Mission will continue looking into information received about trade
union freedom and, in general, the exercise of freedom of association. It
will include the results of its investigation in future reports.
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IV. CASBS AND SITUATIONS RBLATING TO IN"rERNATIONAL
HUMANITARIAN LAW

A. Humane treatment

109. This section will deal with relevant cases of the application of
international humanitarian law to the internal armed conflict in Bl Salvador,
in accordance with the criteria established in the first ONUSAL report
(Al45/1055-S/23037, paras. 17 and ff. and paras. 50 and ff.).

110. No. SORU/186a 'ermin Rodriguez Romero, age 25, farmer, residing in the
Department of Usulutan. On 2 December 1991, the commander of the Navy
Infantry Battalion reported the death of 'ermin Rodriguez to ONUSAL,
attributing it to members of~. This report was reiterated the following
day by a letter from the Sizth Infantry Brigade. ONUSAL contacted the FMLN
area command and was informed that Rodriguez, who had been captured on
21 November 1901, had been shot by a firing squad five days later on a charge
of "spying" for the armed forces. Ris collaboration was alleged to have
caused the death of a number of FMLN members and to have endangered the lives
of others, including civilians who might have provided some support to FMLN.
Because of the detailed knowledge concerning FMLN members and encampments
which Rodriguez was alleged to possess, it could be assumed that the risks to
PMLN continued. Accordingly, ezpulsion from the area was not considered
sufficient punishment. Reportedly, there was proof, aside from the
individual's confession, of the alleged facts. The decision to proceed to the
application of the death penalty by firing squad was taken by the command of
the southeastern front of FMLN, without the participation of civilians. The
sentence was communicated orally to combatants, and was announced by "Radio
Venceremos" radio station, and flyers were also distributed to inform the
civilian population. The body was handed over to the family.

111. In internal armed conflicts, the provisions relating to humane treatment
contaiued in Additional Protocol 11 and referring specifically to penal
prosecutions (art. 6) must be observed by both parties, both by the
established Government and by FMLN. ~I These provisions establish
unrepealable minimum guarantees of due legal process in respect of criminal
proceedings for incidents related to the armed conflict, both at the stage of
pre-trial proceedings and that of the trial itself. This norm establishes the
right to be tried by a court "offering the essential guarantees of
independence and impartiality" for criminal offences related to the armed
conflict, a broader precept than that of article 3 of the four Geneva
Conventions of 1949, which recognizes the right to be tried in such cases by a
"regUlarly constituted court", a requirement which an insurgent force may have
difficulty meeting. Nevertheless, it has been considered that any responsible
and organized entity can and must observe the principles established in
article 6 of Additional Protocol 11, which make up the right to an impartial
trial.
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112. To date, the most authoritative interpretative .leme~t8 on the
independence and impartiality of the courts are the Basic Principles on the
Independence of the Judiciary, confirmed by the General Asssmbly in
resolutions 40/32 of 29 November 1985 and 40/146 of 13 Dec8mber 1985. In
particular, in the case under consideration, it is necessary to bear in mind
Principle 2 concerning the manner in which judges must decide matters brought
before them. ail The organ which pronounced the sentence of death cannot be
considered an independent and impartial court within the meaning of Additional
Protocol 11 (art. 6 (2», interpreted in accordance with the Principles
referred to in the preceding paragraph. In fact, according to information
provided to the Mission by FMLN, the sentence was pronounced by the ~
command in the area, that is to say by persons whose political differences
with the accused seriously jeo~ardized their independence and impartiality, as
currently defined according to the applicable international precepts.
Furthermore, according to all indications, the individuals who took the
decision had no legal training, which is one of the requisite elements for
making a proper asseesment of proof in a case of this magnitude.

113. Another objection of substance refers to observance of the principle of
legality according to which "no one shall be held guilty of any criminal
offence on account of any act or omission which did not constitute a criminal
offence, under the law, at the time when it was committed" (Addi~iona1

Protocol 11, art. 6 (2) (c». The FMLN Political and Diplomatic Commission
had previously delivered to the Mission a document entitled "Principios,
Normativos y Medidas Dispuestos por el FMLN en el transcurso de la guerra"
(Principles, norms and measures ordered by ~ in the course of the
war). ~I This document is far from being a compendium of the basic norms of
a penal system, as required by Additional Protocol 11 (art. 6 (2) (c», nor
does it establish procedural guarantees, in particular "all necessary rights
and means of defence" (Additional Protocol 11, art. 6 (2) (a» and the right
to appeal a sentence (Additional Protocol 11, art. 6 (3».

114. Aside from the shortcomings of the precepts commented o~ in the preceding
paragraph, it should be pointed out that the necessary rights and means of
defence were not, in practice, guaranteed in the ease under
consideration. l§1 The extremely summary nature of the proceedings is
demonstrated by the short period of time - a mere five days - that elapsed
between the time Rodriguez was captured and the time he was executed. This
period of time seems incompatible with the exercise of all necessary rights
and means of defence "before and during his trial", that is to say during
pre-trial proceedings and during the trial itself, particularly in a case
involving possible application of the death penalty (Additional Protocol 11,
art. 6 (2) (a».

115. For all these reasons it should be considered that, in the case under
consideration, there has been a gross violation of the unrepealable rules
concerning humane treatment related to penal prosecutions set forth in
AdditioDal Protocol 11 (art. 6).
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116. No. ORSY/215t Ju1io QUlm4g Hayas, 5ge 20, Venelue1an. At 2.30 p.m. on
30 October 1991, the commander of the Fifth Infantry Brigade asked OHUSAL to
verify, that same day in the town of Santa Clara, Department of San Vicente,
the death of an PMLN combatant which had occurred during a clash. According
to the report of the first OHUSAL team to arrive on the SC6ne, two blocks from
the park, they found the body of a young man dressed in civilian clothing
lying in the street face up, without either shirt or shoes. There were bullet
holes in the ~ody at the height of the left and right pectoral muscles and in
the neck, there were no other marks on the body. According to an officer of
the armed forces, the young man, who had been deemed to be acting

. suspiciously, had been asked to show some identification, whereupon he had
fired a pistol, wounding a soldier in the arm. Another soldier had promptly
returned the fire, killing the man, who was later identified as
Julio GUlmin Navas.

117. The incident created tensions in the town. The body was buried the
following day. That day, ONUSAL contacted the local PMLN command, which
informed OHUSAL of the de~d man's name, nationality and date of birth.
According to the command, as a result of clashes between FMLN and the armed
forces in Santa Clara in the morning, Guzmin had entered the town early in the
afternoon in order to see whether there WS3 any military presenc&.

118. On 7 November, at the request of the family who do not live in
11 Salvador, the body was e_humed and an autopsy performed, however, this was
done before the family arrived in 11 Salvador. The autopsy was performed at
the judge's request, in the presence of on ONUSAL medical observer, but the
customary medical procedures regarding autopsies, such as opening of the
cranium and abdomen and ezamination of internal organs, were not observed.
According to the autopsy report, death was caused by a penetrating wound of
the thoraz made by a projectile which entered the left deltoid area. The
report speaks of a "massive haemorrhage which flooded the l"wer respiratory
tract, which in turn was obstructed by blood clots, causing asphyziation".

119. In the initial pre-trial proceedings, it is recorded that the first judge
hearing the case found four spent 5.56 calibre shells from an M-16 rifle'
however, there is no mention of shells of ~uy other calibre which might have
belonged to a pistol belonging to the deceosed. One witness summoned in the
case heard four shots from large calibre weapons and did not mention any shots
by the deceased, nor did he report having seen a wounded soldier. The
National Police reported that according to the Santa Clara justice of the
peace, the combatant's death was a result of heavy fighting between soldiers
and FMLN, which was heard around 1.30 p.m.; this report is not consistent with
the other findings of the investigation, namely, that death occurred in the
town and was not preceded by a confrontation between armed groups.

120. According to the justice of the peace, the pistol found on the victim was
a Star B. Icheverrla libar, Spain, whereas the NationaJ Police states it was a
Browning; however, both reports agree on the number on the weapon. The pistol
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was not handed in to the court but to a military depot of the Fifth Infantry
Brigade. The report states that the deceased was shot with a 5.56 calibre
M-16 rifle; that weapon has not been handed in to the court either. No
ballistic tests were carried out on either weapon, nor was a paraffin test
carried out on the deceased to determine whether he had fired a weapon. The
dead man's clothing was removed shortly after his death, no one knows by
whom. There was no on-the-spot re-enactment ef the incident. Neither the
soldiar who fired nor two others who were nearby made any statement to the
court. The record of the proceedings contains two conflicting statements by a
soldier who is alleged to have been wounded in the incident, although the
contradiction can be attributed to fear of reprisals.

121. On 12 November 1991, ONUSAL observers interviewed several witnesses, none
of whom claimed to have wltne$sed the incide~t directly. Although their
accounts were not identical, all agreed that three or four shots were fired in
quick succession. Two people identified the shots as coming from a handgun,
and another said it was a large calibre weapon. No one said that the victim
had been executed but they did say that although he survived a relatively
short period of time the soldiers did not allow anyone to approach the wounded
man to give him any kind of first aid. The ONUSAL investigation found that
two soldiers had met Guzman at around 2 p.m. two blocks from the park in the
town of Santa Clara. According to the soldiers' account, they began walking
with Guzman to bring him to their patrol leader. On the way, the guerrilla
fighter drew his weapon, turned around and fired at the two soldiers, wounding
one of them in the arm. The other soldier returned the fire, wounding Guzman
in various parts of the body. The soldier stated that, as he fell, Guzman
fired a last shot which hit the ground. ONUSAL observed a mark on the
ground. The same witness stated that Guzman tried to take a grenade from his
pocket but failed to do so.

122. From the various contacts between ONUSAL and the local FMLN command, it
also emerged that Guzman was armed the day of the incident; according to that
source, he was carrying a 9 mm Spanish-brand pistol and a hand grenade. Nor
is there any doubt about the fact that there was an ezchange of shots between
two soldiers and Guzman. However, the FMLN representative emphasized that it
had been very difficult to obtain reliable information on the incident thus
far.

123. The investigation initiated by Legal Protection agrees with the other
sources concerning the time the events occurred. According to its report,
Guzman was recognized by one of the soldiers of the Fifth Infantry Brigade.
After an exchange of words, the soldier fired several shots at Guzman who fell
to the ground gravely wounded. There is no mention of an exchange of shots.
According to one person who c'aims to have been an eyewitness, several
soldiers approached the querlilla fighter and kicked him in the stomach and
thorax while shouting insults. The wounded man is reported to have died
40 minutes later, without receiving any care.
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124. The dead maD'. family requ••t.d, through Legal Prot.ction, that the body
be .&bumed .0 that a ~Toper autop.y could be performed to dete~ine the cause
of death. Although the e.amination had been scheduled for a specific date, it
was ,.rfo~d 24 hour••arlier, without anyone being informed of tba change.
tbua, n.ither Legal Protection nor the victim's family were able to ~e

pr•••nt. Gusmaa'. mother ast.d for ONU8AL's support in clarifying the
incident. In a letter addres.ed to the Chief of Mission, she said that,
according to the info~tion at her disposal, her son had been e.ecuted.
Gu--'n'. family met at OHUSAL headquarters with the Chief of Mi.sion and
• .pr••••d ••rious doubts concerning the conduct of the pre-trial proceedings.

125. Prom the legal .tandpoint, the case deserves to be approached with two
types of con.ideration in minda the rules applicable under domestic law in
ca... of .u.piciou. deaths, on the one hand, and international law and the
rule. of int.rnational humanitarian law on the other. The first aspect
require. the application of principles relating to the investigation of a
d.ath which i. not due to natural cause., which are set forth in the Code of
Criminal Procedure of 11 Salvador (arts. lSO and ff.) and in the norms Which
the G.neral As••mbly has recommended be applied to all States in such
ca•••• 11/ It is clear from the account of the investigation that the latter
pr••eats numerous shortcomings as far as these rules are concerned. We need
only aention the absence of any statement in the pre-trial proceedings by
per.ons whose testimony was vital - for instance, the soldier who shot
GUam&D - the delay in performing an autopsy and the inadequacies of the
autopsy when it wa. performed, the handling of the scene of the crime or the
many above-mentioned contradictions which were not clarified.

126. Litewi••, international humanitarian law establishes fundamental
guarante.. of humane treatmentrhich include the obligation concerning
protection and care of the wounded (Geneva Conventions of 12 August 1949,
art. 3 (2), and Additional Protocol 11, art. 5 (1) (a) and art. 7).

127. The Mis.ion con.id~rs it impossible to draw definitive conclusions based
on the information gathered thus far and in the absence of a proper autopsy.
The t.am which investigat.d the case reached the preliminary conclu.ion that
the decea.ed was tilled in an ezchange of fire. While there is no doubt about
the ••chang. of fire, the fact remains that the wounded man was not given any
a••istance ~uring the short time he lay on the ground. This happened in a
populated area, outside a combat situation, and is thus a breach of the rules
of international humanitariau law regarding protection and care of the wounded
referred to in the preceding paragraph.

128. Ho. ORSMl49 a Pedro N., residing in the Department of San Miguel. This
case was dealt with in paragraph. 64· and 65 of the second ONUSAL report.
According to a complaint filed by the armed forces, on 25 Augu.t 1991, the
ambulance evacuating a soldier who had been wounded in combat - identified io
the report as Pedro N. - was stopped in the Department of Morazan by FMLN
combatants. According to the complaint, the victim was alive when this
occurred and it i. claimed that his captors were respoosible for his death due
to lack of a••istance.
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129. FMLN has on several occasions iDfo~ed the Mission that it disagrees with
the account of this incident given by ORUSAL in its report. On
12 December 1991, the FMLH Political and Diplomatic Commission transmitted a
series of comments on the report, indicating that paragraph 64 omits the FMLN
account according to which the soldier being transported in the ambulance was
already dead when the ambulance waa stopped. In turn, in a note dated
24 December 1991 from the National '.rmy for Democracy (END) addressed to
ONUSAL, it is stated, in particular, that the soldier who was being taken by
amh~laDce was already dead when the ambulance was detained by END units, and
~at this had been confirmed by one of the nurses who was in the ambulance.

130. These clarifications, which were inadvertently omitted, are impnrtant
inasmuch as they refer to a question of fact, which of course is difficult to
verify but which is relevant to the legal classification of the case. In the
light of these clarifications, the Mission considers that there is
inSUfficient information to be able to state with certainty that the Cbse
involved a violation of the rules on humane treatment referring to the
protection and care of the wounded stipulated in Additional Protocol 11
(arts. 7 and 5 (1) (a».

B. Ciyi1ian population

1. Indiscriminate atta~

131. The first general rule governing the conduct of hostilities applicable in
the ca~e of a non-international armed conflict concerns the distinction
between combatants and civilians. This rule prohibits, in partiCUlar,
indiscriminate attacks, including attacks that do not respect the principle of
proportionality and those that are launched without taking the necessary
precautionary measures. ltl The aforesaid general rule Is set forth in
General Assembl~ resolutions 2444 (XXIII) of 19 December 1968 and 2675 (XXV)
of 9 December 1970, in the Geneva Conventions of 12 August 1949
(art. 3 (1) (a» and in Additional Protocol 11 thereto (art. 13 (2».
Precautionary measures in attack are closely related to the distinction
between combatants and civilians, as is clearly established by the most
authoritative doctrine.}il The rule on precautions in attack is also given
in paragraph 3 of General Assembly resolution 2676 (XXV). iQl As for
dete~ining which of the precautionary measures it is advisable to adopt,
Additional Protocol I (art. 57) contains info~ation considered useful in its
analogous application to internal armed conflicts. ill

132. No. SORC;226I Moria Carmela Martine. 8arrerQ, age 13, residing in San
Antonio 108 Ranchos, Depar~ent of Cha1atenango. ONUSAL visited tbis village
on 25 November 1991 because, as reported by the community's human rights
monitor, mortar shells were being fired in the community's direction. Mission
observers assessed the impact of both gunfire and mortar fire on various
buildings. On the church roof, two large holes caused by 50 mm gunfire were
verified, this was confirmed by the recovery of various projectiles. In two
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houses, traces of ri'le and 50 mm machine-gun fire were confirmed. Finally,
it was established tnat some ~f the shots had come from 60 mm mortars. Given
the location of the dwellings concer~ed and the church, it can be stated that
the shots were aimed at the village from positions held by Military Detachment
No. 1. When the Mission's observers returned to the village centre, they met
Maria Carmela Martine. Barrero, age 13, who had been hit by a bullet in the
lower left side of her abdomen, where it remained lodged. She was taken
immediately in a Mission vehicle to Chala,enango hospital, where she vas given
all the first aid that her condition required. The hospital's doctors
recummended that she should be oper.ted on later in a San Salvador hospital.

133. Thanks to the investigations carried out on the spot, the Mission's
observers mana~ed to ~ind the place from which the shot that hit the girl had
been fire1, a place where armed forces personnel had been posted. They were
also able to establish that, at that time, FMLN forces were in the centre of
the village. These observations were reported to Military Detachment No. 1,
although, according to its commanders, there is no reliable ev~.dence of its
responsibility. Acco~Jing to the version given by the military authorities,
the girl had been in a shop from which she had run out on hearing the shots,
at which point she was hit by a projectile.

134. This case involves a violation, on the part of the armed forces, of the
prohibition on disproportionate attacks, inasmuch as heavy artillery was fired
at a populated ar~a, when it was foreseeable that it would incidentally cause
casualties among the civilian population or damage to civilian property, or
both - as actually happened - which would be excessive in relation to the
specific and direct military advantage that it was reasonable to anticipate.
FMLN too in this case violated the rules governing precautions against the
effects of attacks, inasml~ch as its presence in the village centre was
tantamount to the location of a military objectiv~ within the village. ill

135. No. SORC/232s Franklin Men~iyar MOD~e, age 18, residing in the
D~parbnent of Cha1atenango. Between 7 and 12 a.m. on 20 November 1~91, in the
vi1laqft of Laa CanAs in the Department of Chalatenango, while Franklin was
working in the field with his fether, a clash occurred between the army and
FMLN furces, as a result of which Franklin was hit by a bullet.

136. On 21 November 1991, an ONUSAL team went to the place and observed that
troops from Military Detachment No. 1 were stationed on the ~ill called
"Francisco". Meanwhile, FMLN hac'. taken up positions on the 1'.111 called
"Moline" al'.r\ in a house on the outskirts of Las Canas. Frolr. the trajectory of
the shot that hit him and from the position where Franklin was when he was
wOUdded, it could be concluded that the shot had come from the positions held
by the armed forces.

137. 'rhe Mission reported this fact to the militar: authorities, who admitted
t.he clash but denied tbat the wound ha" been inflicted by "firearms". These
authorities attributed the wound to splinters of metal and maintained that
there was no way of determininq responsibilities because both sides have the

I •••



A/46/876
S/23580
BnCJlish
PaCJe 35

same tYl'e of weapons. The Mission considers that this case constitutes an
indiscriminate attack in which precautionary measures were not taken by the
units of the armed forces.

138. No. SORC/2121 Migue1 R8mirel A1yarenga, age 45, residinCJ in San ADtonio
los Ranchos, Department of ChalatenanCJo. It was reported that at
approximately 11 a.m. on 15 November 1991, si. mortar shells landed near a
field where several people were workinCJ. Ramirel was s~riously wounded aDd
had to have his left foot amputated. Accordin9 to the complaint, fightinCJ was
not going on when the mortar shells were fired, although shots were later
heard in the distance coming from the places known as IOGallinero" and
IOLos Llanitos".

139. ONUSAL made two visits to the scene of the incident, on 15 and
19 November, and was able to check that, on the first of these dates,
artillery fire did come from the La Sierpe base in the city of Chalatenango,
where there is an armed forces artillery battery. These shots were being
fired in the direction of Las Mesas hill, where the victim was wounded. This
information was confirmed when ONUSAL contacted Military Detachment No. 1,
which reported that, on 15 November at the time of the incident, it had aimed
artillery fire from La Sierpe at Los Almendros hill, ~hich is adjacent to
Las Mesas hill. At the military unit, the victim's wife was advised to file a
complai~t to the courts ;n order to determine responsibilities. On
17 December, a complaint was submitted to a justice of the peace. The
complainant's statement and the testimony of the eyewitnesses to the incident
are in the dossier which is now before a court of first instance in
Chala~enanCJo. The Mission deems this case to constitute an indiscriminate
attack in which pr~~autionary measures were not taken by the units of the
armed forces.

140. No. SORC/2251 Sonia Guadalqpe Yalle Torres, age 2 years and 6 months,
~esidinCJ in the Department of ChalatenaDgo. At 6.30 a.m. on 18 November 1991,
a clash occurred between forces of the Fourth Infantry Brigade, who were
leavinCJ La Reina via the El Calvario district, and FMLN forces stationed on
the hill ~~l1ed "Tecomate" or "Conacaste". As a result of the fightinCJ'
Sonia Guadalupe Valle Torres, age 2, who at that mOm&Dt was outside her house
with her brother, was wounded by a bullet. Accordi~g to the doctor's repo~t,

the girl had a wound on her riqht ar~ and burns on the right side of her
thorax. On 21 November, an ONUSAL team went to the place and interviewed the
doct.or concerned. Their investigation leads to the conclusion that the shots
came from the positions held by FMLN. This is based on the traces of the
impacts, the girl's position and the deployment of the contending forces.

141. According to FMLN, its troops were 500 to 600 metres away from the victim
and the armed forces soldiers were about 15 metres away. The girl was hidden
by trees and there was no visibility from the place where the FMLN combatants
were situated. In this case, a violation of the probibition concerninCJ
indiscriminate attacks - attributable to the failure of FMLN t~ observe the
requisit~ precautionary measures - has been verified.
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LariAg oC mig'l

~4a. Ho. SORe/l011 Martin Ortij HADA, age 40, residing In the Department of
Chalatenango. On 4 November 1991, while he was walklng along the slde of a
SOWD Cleld situated one hour from La Ceiba village in the Department of
Chalatenango, Orti. stepped on a mine which exploded, seriously wounding him.
ae later had to have his left foot amputated. The ONUSAL regional suboffice
which investigated the case pointed out that it was necessary to enlist the
cooperation of an eapert skilled in this type of explosi\es, who might be able
to discover anothftr anti-personnel mino laid in the same area as a useful
method for tracing the origin of the d8\rice which exploded in the
above-mentioned circumstances. Although this case was discussed informally
with both parties to the San Jose Agreement, the Misaion is not in a position
to ~ssign responsibilities to either of them in particular, for the aforesaid
reallons.

143. This case poses t.he problem of the laying of such devices with reqard to
the rules of international humanitarian law applicable to non-internetional
armed conflicts. The general rules on the protection of the civilian
population stipulate that mines, booby-traps, traps and other devices must not
be used against the civilian population in general or against individual
civilians, and also that these weapons must not be used indiscriminately, in
other words, that precautionary rules also exist in this connection which
constitute binding rules of conduct. ill In this connection, it is worth
remembering that the obligations of onduct stipulated in some of the norms of
the 1980 Conventlon, inclUding the Protocol on Prohibitions or Restrictions on
the Use of Mines, &oobv-Traps and Other Devices (Protocol 11), are part of the
system of law relftting to means of combat that is applicable in any armed
confllct (internal or international). !il

144. As regards this problem, note should be taken - among numerous slmilar
proDouncements of the organ of the United Nations system - of the latest
resolution of the Commission on Human Rights concerning the situation of human
rights in El Salvador, whlcb "Calls upon the parties to the conflict tn
9~arlDtee respect for the humanitarian rules applicable to non-international
armed conflicts such as that in El Salvador, particularly with regard to •••
the non-use of explosive devices affectinq the civilian population." fil It
should also be borne in mind that the International Committee of the Red
Cross (ICRC) bas repeatedly reminded both the Government of El Salvador and
FMLN, orally and in writing, that neither the civilian population nor goods
indispensable to them should be the object of attacks, threats or reprisals.
In addition, the ICRC has expressed its concern, on several occasions, at the
cODsequences which the laying of mines by the contending parties in the
internal armed conflict in El Salvador might have for the civilian popUlation
and individual civilians. !AI .
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C. bL...t.D.

145. During the period covered by this report, ONUSAL received various
complaints against FMLN for levying the war tax. These complaints came from
the coffee-growing areas of Santa Ana, San Salvador and Usulut'n. According
to the complainants, the proximity of tho harvest season made it likely that
acts of intimidation would be carried out to ensure payment of the requested
sums. Such allegations were not new, for ONUSAL had received earlier
complaints from coffee growers who had been threatened with destruction of
their crops if they refused to pay the so-called war tax. However, thesd
threats were now being made on a scale rarely seen in earlier periods. Coffee
growers' associations also denounced the thr~ats publicly and urged ONUSAL to
intervene.

146. The ONUSAL office in Santa Ana received many communications on this
issue. Almost all the complainants said that they had received threats from
FMLN that it would stop the coffee harvest if they did not pay the war tax.
These threats had been made in writing and had been ~elivered to estates by
armed individuals in civilian clothing driving vehicles. In some cases. these
individuals had written political slogans on walls or put up posters with FMLN
rropaganda before driving away. The amounts of money demanded had ranged from
30,000 to 50,000 colone8. These threats coincided with an anonymous phone
call to the San~a Ana coffee-growers' association announcing that a bomb would
go off in its offices. According to the complainants, such a threat is fairly
uQusual in the area. The complainants said that they feared for their lives
and for the lives of their employees and their employees' families.

147. ONUSAL transmitted these complaints to the FMLN local command, which
categorically denied responsibility and said that FMLN scrupulously follows
the instructions issued by its General Command that it should refrain from
such acts and any other acts contrary to the lettor or the spirit of the Peace
Aqreament. When ~ae .qission repeated such complaints, FMLN reiterated its
denial on a number of occasions and said that the threats were probably being
made by ordinary criminals who were using its name as a cover. ONUSAL
suggested to the complainants that they file complaints with the competent
authorities so that the threats could be investigated. Some of them sought
the assistance of a security force. However, the Mission wishes to place on
record that the impunity with which such threats seem to be made is increasinlJ

their victims' fears and feelings of vulnerability, to the point that they
believe thet filing complaints will only cause them further problems. Such a
situation i~, of course, regrettable.

148. The ONUSAL offices in San Salvador and Usulutan likewise received
complaints from coffee growers of similar threats by FMLN. Some complaints
refe~red to FMLN reprisals in Usulutan such as the destructio 1 of coffee
crops, the burning of a plantation and even the forcible involvement of
peasants in such act~ons. The local FMLN command, when consulted by ONUSAL,
acknowledged that the war tax Is a compUlsory contcill"."_ica. levied or wealthy
pRople and a normal fund-raising method ~n en irregular war which has been
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~sed since the b~giDAiDg of the armed conflict. It added that, when persons
approached for money refuse to cooperate, FMLN resorts to forcible action such
as the destruction of crops. It should be mentioned, however, that these
statementa were made in relation to acts that occurred before the cease-fire
went into effect. When confronted with complaints against rMLN for similftr
actions that have occurred this year in the Usulutan area. the local command
said that it had stopped levying the war taw aDd suggested that groups of
criminals using the name of FMLR as a cover might be responsible.

149. Although, strictly speaking, thele complaints do not fall within the
sphere of competence of ONUSAL, the Mission has none the less received all of
tbem and traDsmitted them to ~ to find out whether they are true. When
FMLN has denied the charges, the Mission has suggested to complainants that
they make application to the competent ~rgans. When rMLN has acknowledged the
charges, the Mission has urged it not to engage in actions which might
jeopardise the prv~ess of paace aDd national reconciliation and to refrain
from violating rights to which the San Jos' Agreement gives priority. In so
doing, it ',as not only prevented such violations from occurring, but has also,
in practice, made it difficult for FMLN to go on using such method". It is
likely that the cessation of the armed conflict will be accompanied by the
virtual disappearance of the so-called war tax. Rowever, there is already
clear evidence that groups of criminals, using the name of FMLN, are trying to
extort money from the population. The competent organs will have to take
decisive action to prevent such groups from acting with impunity.

v. CONCLUSIONS AND RBCOMMBRDATIONS

150. The prospect of a final cessation of the armed conflict as of 1 Febraary
and the informal cease-fire which went into effect on 15 January put the Human
Rights Division in the situation originally envisaged by the San Jos'
Agreement for the performance of its mandate. Paragraph 19 of that Agreement
in fact envisaged that the Mission would take up its duties as of the
cessation of the armed clonflict.

151. The determination of Loth parties to respect the cease-fire and their
request for ONUSAL to monitor it, as well as the verification and supervision
of the operatioDD of the National Police until the new National Civil Police
is deployed throughQut the country, are important elements for facilitating
the task of the Human Rights Division and for human rights verification,
promotion and education. What is required in the overall cont~xt of progress
towards lasting peace and institutional change, is to promote, through
vigilant observation of the real situation, behavioural changes and legal
reforms con~ucive to the essential spirit of reconciliation and, in the longer
term, to the consoli~ation of the rule of law and unrestricted respect for and
the safoguarding of human rights.

152. The period ~oveled by this report saw 8 significant decline in the
fighting, particularly a~ter the unllateral truce declaration by FMLN on
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16 November 1991 and the positive response by the President of the Republic in
decidibg to suspend the use of the aircraft and heavy artillery. In lome
areas. however. particularly Chalatenan90. fighting continued for saveral ~ore

weeks. During the same period. a number of incidents caused the Milsion
oonsiderable concern, an increase in tbe number of summary executionl or
deathl. many of them attributable to unidentified organiled groups.
particularly in the San Salvador area and in the Departments of La Libertad
and Santa Ana, death threats. also by orgaDiaed gro~·~. againlt members of
non-governmental organiaationl or churcbel' and the attack OD the vehicle of a
foreign press correspo~den~ at the precise moment when the Nev York Act wal
being signe4.

153. Military re~rultment. which had declined in the final days of 1991. vas
particularly intense in certain regions of the country in the first t.~ weekl
of January 1992. The undertaking ligne4 by the Gov~rnment to suspend all
recruitment as of 1 February and to present a bill on military service within
60 days should put an end to the difficulties caused by this problem to which
the Mission has been drawin9 attention from the outset. Freedom of movement
has also improved considerably in recent weeks. particularly in the conflict
lones of Moraa'n and Chalatenango. and this situation should continue to
improve after 1 Pebr.uary until it is completely normaliled.

A. Human rights

1. Right to life and to integrity and security of persoD

(a) Summary exegutions or deaths in violation of juridigal guaraptees

154. During the period covere" by this report. a considerable number of
violations of the right to life occurred in the country. particularly in the
regions of San Salvador and Santa ADa. The cases considdred in the report
show that the auxiliary organs of the system of jUltice. and often iudgel
themselves. have not taken all necessary steps to camply with the
recommendations made to States by the General Assembly concerning the
prevention and investigation of summary executions. particularly in the
Principles endorsed by the General Assembly in its resolution 44/162. In most
cases. the action taken to collect evidence and to find. identify and arrest
the alleged perpetrators in order to bring them to iu~tice has been inadequate
and at times even non-existent.

155. If the current seDse of imp~nity is to be overcome and conditions are to
be created for the genuine public security that is particularly necessary in
the transitional perio4 now beginning. the duty to protect or safeguard the
fundamental right to life and to integrity of person must be observed. In
this connection. ONUSAL feels bound to reiterat~ the recommendations made iD
its lecAnd rAport (para. 150).
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(b) D.ath t;br.atl

156. Th. d.atJa tJareat. dealt with in thls report ar. equally disturbing. MaDy
of them ver. dir.ct.d at l.ad.r. ADd members of non-goverDm.ntal
Or98Di.ation., trade UDloD. or church... Some orgaDi••d b~t anonymous groups,
which became activ. before OIlUSAL auived and have r.main.d so since, continu.
to make d.ath thr.ats and y.t the alleg8d authors have so far be.n nelther
identified, inve.tigat.d nor brought to trial. The actions of such groups
were mentioned in the Million'l s.con~ report, whlch recommended that vigorous
action Ihould be takeD to put an end to the practic~s of intimidation and
threats by cland••tine groups.

151. In tJais cOADection, the Mission emphatically reit.erates its
recommendation to the authorities that they should take all necessary step. to
provid. effective protection to persons who receive such threats, as
recommended In Principle 4 already m6ntioned.

(c) Torture MA gruel. iphumu gr AesraAipq t.featmept or punisbment

158. A number of cases of torture or cruel, inhuman or degradin9 troatment Of
punishment have b••n dascribed ill thil r.port. OHUSAL conliders it important
and encouraging that the military authoriti.s have imposed administrativ.
penalties on the perpetrators. Bowever, it must emphasise that such abuses
are crimes, and it therefore recommsnds that the public authorities illstitute
legal proceedings, wher.v.r necessary, in accordance with domestic law and the
internatioDal norms referr.d to in the correspondlng section. It also
reiterates its recommendation that the periods of administrative Aetention
provided for in domestic law should be respected and that incommunicado
detention, which is prohibited by the San Jose AgreemeDt, should be prevented.

159. Lastly, the Mis~lon recommends that in setting up the new National Civil
Police provlded for in the Peace Agreement, account should be taken of the
provisions of the General Assembly Declaration on the Protection of All
Persons from Being Subjected to Torture or Other Cruel, Inhuman or DegradiDg
Treatment or Punishment, to ensure that future members of the police are given
appropriate training emphalising that such practicel are absolutely prohibited.

Z. Bight to dUI prgces, of 1..

160. The Mission has continued to monitor due process of law, to which the
San Jose Agreemeat gives priority, by observing the pre-trial or adverlarial
proceedings of trials now in progress. In this connection, it feell bound to
recommend, flrst of all, strict respect for domestic law on the collection of
evideacel in cases of violent Qr suspicious deaths, the judge must make OD
immediate visual inspectlon, the body must be e.amined and, wherever pos.lble,
a thorough autopsy must be performed. The r,commendationa to States contained
in the Principle. on the Effective Pr.evention aAd Investigation of
Extra-legal, Arbitrary and Summary Bxecutions, 8ndorsed by the General
Assembly in its resolution 44/162, should allo be borne In mind.
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101. Concerning the proceedings brought in the Bl Mo.ote case, which are very
important for institutional reasons, the Mission reiterates the comments made
in analysing the current status of the pre-trial proceedings, especially those
relating to the need to use systematic anthropological techniques to st~dy

skeletal remains and the need to request assistance from international .xperts
in forensic anthropology so that they can be there to supervise the ezhumation
and laboratory analyses, along with local prof.ssionals.

102. Concerning the conduct of the public hearing, which ia the main part of
the trial stage of the proceedings under El Salvador's present system of
criminal ~ustice, the Mission wishes to refer to the comments made in the
corrasponding section. In particular, it recommends strict compliance with
the procedural rules requiring that the summary be read out clearly and that
the ~udge observe the obligation to ask members of the ~ury whether they wish
to question the accused or the witnesses.

3. Right to perlonal liberty

(a) Arrest of juyeniles

103. This problem was examined during the period covered by this report in the
light of applicable national and international norms. The Mission has
observed such practices as illegal or arbitrary arrests, omissions or delays
by the authorities in handing over minors to the juvenile courts and failure
to observe the requirement that ~uveniles and adults be confined separately in
prisons and detention centres. The authorities seem to be aware of the
aeriousness of tlese problems, which are attributable in part to limited human
and material resourcea. Rowever, as the report indicates, such constraints
are not sufficient to justify failure to comply with binding rules.

164. The Mission wishes to recommend increased supervision of police officers
and ~uvenile refo~ centres and improved staff training in order to ensure
full respect for the human rights of ~uveniles in custody or detention.

(b) Arrests by military personnel

105. During the period covered by this report, the Mission found that the
a~ed forces frequently make arrests in cases not involving in flagrAgte
delicto, generally on mere suspicion of belonginq to subversive groups, and
usually hold detainees for varying periods of time. By law, the armed forces
may make arrests only in cases of ig flagrante delicto and must hand over
detainees immediately to an auxiliary organ of ~ustice. Since such arrests
are illegal and violate the San Jose Agreement and domestic and international
law, the Mission recommends that the armed forces refrain from such practices
in future. It is its expectation that these practices will disappear in the
period now beginning, since they were directly related to the armed conflict.
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4. Freedom of mgyement

166. Th1s report analyses the situation of freedom of movement from when the
~s.10n was established on 26 July 1991 to 31 January of this year. The
correspond1ng sectioD emphasizes the complezity of verifying the right to
movement of parsons and goods in a situ~tion of internal armed Gonflict. It
also draws attention to the applicable legal norms and legally acceptable
r.strictions. Freedom of movement, particularly to and from conflict zones,
was severely restricted in the early montha of the period analysed. Later on,
around mid-November, it was noted that both sides were beginning to make
efforts to each such restrictions, although these efforts were not uniform and
there were a number of e.ceptions. Lastly, as of 16 January of this year, a
number of checkpoints have been removed, others have been dismantled and still
others, although manned by soldiers, do not actually check vehicles.

167. The Mission welcomes the fact that restrictions on the movement of
civilians and civilian 900ds have been eased and thinks ~ey should soon
disappear altogether given the situation now prevailing in the country. Its
field observations show this to be the trend at present.

5. Perlopal documeptation

168. The Mission welcomes the initiative taken by the Central Board of
Blections in providiDg a town hall with photocopies of the registers of
births, deaths ~4 marriages and reiterates the suggestion made in its
previous report that this measure should be implemented nation-wide. At the
same t1me, the MissioD reiterates its recommendation that the special law to
establish tha civil status of undocumented persons affected by the conflict
should be submitted to the Legislative Assembly as soon as possible and that
it should include provisions making it easier to obtain personal identity
cards.

6. Freedom of associatiop

169. This report cODsiders the legal framework, under domestic and
international law, for the freedom of association guaranteed by the San Jose
Agreement (paras. 5 and 11), and specifies the conditions in which ONUSAL will
fulfil its mandate in this cODnection. The Mission has received various
reports of irregularities in the ezercise of trade union freedom. While it
seeml prem~ture to draw conclusions from the information received so far,
ORUSAL will continue to investigate this problem and will make a more ~etailed

analysis of it in a subsequent report.
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B. Humanitariap law

1. Humane treatment

170. The entry into effect of the ceose-fire should mark the end of
consideration by the Human Rights Divisir~ of situations such as those
described in paragraphs 110 and 116, which should be seen as a thing of the
past. The Mission feels bound to recall that, in the case of a
non-international armed conflict, per~ons who do not take a direct part or who
have ceased to take part in hostilities are protected by the Geneva
Conventions of 12 ~ugust 1949 and by Additional Protocol 11 thereto. The
wounded and sick are entitled to immediate protection and care. Failure to
observe this rule of conduct is a serious violation of the norms of
international humanitarian law. Furthe~ore, while international humanitarian
law allows insurgent forces to engage in summary executions, it imposes a
number of minimum mandatory requirements: existence of a court offering the
essential guarantees of independence and impartiality, respect for the
principle of legality, procedural guarantees and, in particular, th~ right of
defence both before and during trial. ONUSAL hopes that, in future reports,
its recommendations on respect for humane treatment will no longer be
necessary.

2. CiVilian populatiop

171. The consideration given to indiscriminate attacks in this report should
not be necessary in fu~ure. However, it should be emphasized that in the
cases mentioned in the corresponding section, the armed forces did not take
the necessary precautions in their attacks, nor did they attempt to establish
responsibility for incidents the investigation of which required that
disciplinary or criminal proceedings should have been brought. FMLN, for its
part, violated established norms on the precautions to be taken against the
effects of attacks, as indicated in the corresponding section.

172. It has not been possible to determine responsibility for the injuries
caused to a ci~ilian as a result of the explosion of a mine. It should be
recalled in this connection that mines must not be used indiscriminately, a
requirement established by the norms of international humanitarian law
applicable to non-international armed conflicts mentioned in discussing this
case in ~e corresponding section.

3. War tax

173. It is very likely that the cessation of the armed conflict will be
accompanied by the virtual disappearance of this problem. Although th~

Mission has taken the position that complaints relating to this issue are,
strictly speaking, outside its mandate, it has in all cases received them and
transmitted them to FMLN to find out whether they are true. When FMLN has
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denied the charges, the Mission has advised complainants to make application
to the competent State organs, since there is clear evidence that criminal
groups, using the name of FMLN, are engaging in eztortion. In cases where
~ has acknowledged responsibility, the Mission has called on it to avoid
any action which might jeopardize the process of peace and national
reconciliation and to refrain from violating rights to which the San Jose
Aqreement gives priority, which could occur in the course of levying the
so-called war taz.

174. Lastly, the Mission believes that its main course of action in dealing
with the parties is to make recommendations on the basis of the conclusions
drawn from cases or situations which it has considered (San Jose Agreement,
para. 14 (g». The parties, in turn, have undertaken to give their earliest
consideration to recommendations made by the Mission (San Jose .•greement,
para. 15 (d». Accordingly, on 7 January last, the Mission sent notes to both
the Government of El Salvador and FMLN asking each of them to kindly let it
know what consideration is being given to the recommendations made in its
second report (paras. 146 ff.). The notes included a recapitulation of those
recommendations.

175. A new era is beginning for El Salvador, filled with ho~es and
misgivings. The end of the armed conflict should ensure that the State and
~N, as longlas they remain parties to the San Jose Aqreement, will devote
themselves more fully to respect for and the protection of human rights. A
number of problems which have been of concern to the Mission ever since its
establishment should be substantially resolved or disappear: restrictions on
freedom of movement, military recruitment and violations of international
humanitarian law.

176. However, violations of fundamental human rights are still extremely
prevalent. Not only is the number of such violations cause for concern, but
also the nature of some of those which have occurred frequently in recent
weeks. These include summary executions and death threats by organized
groups. It is also disturbing that State organs, including the judicial
system and its auxiliary bodies, remain incapable of preventing, investigating
and punishing violations of fundamental human rights. Other consequences of
the conflict, such as problems relating to the lack of personal documentation,
also persist.

177. Because of all this, the Mission will have to remain vigilant in
verifying the human rights situation in El Salvador. It will have to make a
greater effort to help improve the judicial procedures for the protection of
human rights and increase respect for the rules of due process of law
(San Jose Agreement, para. 14 (h». The Mission will also step up its
activities in the area of human rights education, publicity and promotion in
order to help restore the climate of harmony essential to respect for all the
agreements signed.
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Notes

11 This principle was established early on, in respect of civil-war
situations by a significant precedent, the arbitral award issued on 1 May 1925
by Professor Maz Buber in the case of British claims for injuries to British
subjects in the Spanish zone of Morocco (Becuei1 de sentences arbitra1es,
published by the United Nations, vol. 11, pp. 615-742, see, in particular,
p. 645).

11 Annual Report of the Inter-American Court of Human Rights, 1988.
OAS/Ser.L/V/III.19, doc. 13, 31 August 1988, General Secretariat, Organization
of American States, appendix VI. Inter-American Court of Human Rights,
"Velasque. Rodriguez case", judgement of 29 July 1988, para. 166. The Court
also established in that case that "( ••• ) An illegal act which violates human
rights and which is initially not directly imputable to a State (for example,
b~cause it is the act of a private person or because the person responsible
has not been identified) can lead to international responsibility of the
State, not because of the act itself, but because of the lack of due diligence
to prevent the violation or to respond to it as required by the Convention
[American Convention on Human Rights]" (para. 172).

}I See the judgement cited in note 2, para. 177, where the Court adds
the followingl "(The duty to investigate) must ( •• ,) be assumed by the State
as its own legal duty, not as a step taken by private interests that depends
upon the initiative of the victim or his family or upon their offer of proof,
without an effective search for the truth by the government. This is true
regardless of what agent is eventually found responsible for the violation.
Where the acts of private parties that violate the Convention are not
seriously investigated, those parties are aided in a sense by the government,
thereby making the State reaponsible on the international plane".

il See, in particular, General Assembly resolution 45/172 of
18 December 1990, the most recent resolution on the situation of human rights
and fundamental freedoms in El Salvador, in paragraph 8, the Assembly "~
expresses its deep concern that the capacity of the judicial system continues
to be unsatisfactory, as a result of which the competent authorities must
accelerate the adoption of the reforms and measures necessary for ensuring the
effectiveness of the system". See also Commission on Human Rights resolution
1991/75 of 6 March 1991, para. 6, the most recent resolution adopted by the
Commission on the situation of human rights in El Salvador.

51 See Economic and Social Council resolution 1989/65 of 24 May 1989,
annex.

~I "Model Protocol for a Legal Investigation of Extra-legal, Arbitrary
and Summary Executions" in Manual on the Effective Prevention and
Investigation of Extra-legal. Arbitrary and Summary Executions, United Nations
Office at Vienna, Centre for Social Development and Humanitarian Affairs,
United Nations, New York, 1991, p. 15 ff.
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Hgtes (continued)

11 Co~stitution of the Republic of El Salvador, art. 241. Penal Code,
a~..t. 476.

11 Code of Conduct for Law Enforcement Officials, adopted by the
General Assembly in its resolution 34/169 of 17 December 1979. Article 5,
commentary (c) •

.9/ See Principle 6. "No person under any form of detention or
imprisonment shall be subjected to torture or to cruel, inhuman or deqradinq
treatment or punishment.. No circumstance whatever may be invoked as a
justification for torture or other cruel, inhuman or deqradinq treatnlent or
pUDisbment." "*The term I cruel, inhuman or deqracHnq treatment or punishment I

should be interpreted so as to extend the widest possible protection aqainst
abuses, whether physical or mental, includinq the holdinq of a detained or
~mprisoned person in conditions which deprive him, temporarily or permanently,
of the ues of any of his natural senses, such as siqht or hearinq, or of his
awareness cf place and the passinq of time."

121 Art. 428 of the Penal Code of El Salvador punishes as abuses of
authority a series of arbitrary acts reqarded as crimes against the civilian
administration, includinq the use of torture, violence or ~nnecessary

maltreatment during detention.

111 Penal Code (art. 476), Code of Criminal Procedure (art. 131).

111 See Study cgDcerning the right to rGstitution, compensation and
rehabilitatign fgr victims of gross yiglat!2Ps gf huma l ' rights and fundamental
free4gms. Proqress report submitted by M~. Theo van Boven, Special
1iapporteur. Document B/CN.4/Sub.2/19!·)\I.~ of ;:5 July 1991.

UI "Model Protocol for Disinterment and Analysis of Skeletal Remains",
in the Manual cited in note 6, p. 14 ff

lil "Model Protocol for a ~eqal ID~estiqation of Extra-leqal, Arbitrary
and Summary Executions, 4. Persgnal testimony", in the Manual cited in
note 6, p. 18.

~I Code of Criminal Procedure, art. 350.

111 Ibid., art. 115.

111 See The right to a fair trial, a brief report prepared by
Mr. Stanislav Chernichenko and Mr. William Treat in accordance with resolution
1989/27 of the Sub-Commission. Document E/CN.4/Sub.2/1990/34 of 6 June 1990,
para. 37.

1l/ Code of Criminal Procedure, art. 349.
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NQtes (continued)

19.1 See The adminlntratiQn Qf justice and the human r1ghU....Q.f
detainees I study on th~ independence and imeortiA~lty of th~~~.
~QrG and assessors and the independence of laxyers. Final repQrt by the
Special RappQrteur, Mr. L. M. Singhvi. Document E/CN.4/~ub.2/1985/18/Add.5.

31 July 1985. Jury Consideration and Deliberations •

.lal The Penal Code of El Salvador establi"hes criminal responsibility as
from 16 years of age (art. 16).

111 Juvenile Code, art. 67.

111 International Covenant on Civil and Political Rights,
art. 10, 2 (b)~ Convention QD the RightR of the Child. art. 37 (c); United
Nations Rules for the ProtectiQn of Juveniles Deprived of Their Liberty.
adopted by the General Assembly in its resolution 45/113 Qf 14 December 1990,
rule 291 United Nations Standard Minimum Rules for the Administration Qf
Juvenile Justice (the Beijin9 Rules), adopted by the General Assembly in itR
resolution 40/33 of 29 November 1985, rule 13.41 Standard Minimum Rules for
the Treatme~t of Prisoners, approved by the Economic and Social Council in its
resolutions 663 (C) \XXIV) of 31 July 1957 and 2076 (LXII) Qf 13 May 1977,
rule 8 (d)1 American Convention on Human Rights, art. 5 (5).

111 Information received from Governments in Report-2I-thI
Secretary-General on the APplication of internatiQnal standards conc~~~rJl~

burnan right. of detained 'uyeniles prepared pursuant to Sub-Commission
resQlutiQn 1989/31, document E/CN.4/Sub.2/1900/25/Add.2 of 13 August lOgO.
B. El Salvador, p. 6. In its reply to the questionnaire Qn the applicatiQn of
such standards, the Government of El Salv~dor answered that "( .•• ) There are
no facilities for holding juveniles in police cells".

lil See Human Rights CQmmittee, General CQmment 9 (16), 1982 repQrt.
p. 97, para. 6, which states, with regard to art. 10 Qf the International
Covenant on Civil and PQ~itical Rightsl "Subparaqraph 2 (b) of the article
calls, iDtJr alia, for accused juvenile persons to be separated from
adults ••• [A] number of States are not taking sufficient account of the fact
that this is an unconditiQnal requirem~nt of the Covenant. It is the
Committee's opiniQn that. as is clear frQm the text of the CQvenant. deviation
from States parties' obligations under subparaqraph 2 (b) cannot be j\lstifi~d

by any cQnsideration whatsQever".

~I Constitution of the Republic of El Salvador (see, in particular.
art. 36. which prQvidesl "Juvenile delinqueD.c~ shall be subject to a special
leqal system").
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Hotel (continued)

lAl With regard to interrogations, the Body of Principles cited in
note 9 provides as follows. "Principle 23.1. The duration of any
interrogation of a detained or imprisoned person and of the intervals between
interrogations al well al the identity of the officials who conducted the
interrogationl and other personl present Ihall be record(~ and certified in
such form al may be prelcribed by law. 2. A detained or imprisoned person, or
hil cOUDsel when provided by law, shall have access to the information
delcribed in paraqraph 1 of the present principle."

111 See, in particular, the United Natlons International Covenant on
Civil and Political Rights (art. 12), which embodies it more broadly.

111 Concerning the prohibition on collective punishment, see Additional
Protocol 11, art. 4 (2) (b). Concerning the implications of that prohibition,
see International Committee of the Red Crosl (ICRC), Commentary on the
Additional Protogols of 8 June 1977 to the Geneya Conventions of
12 August 1949, Martinus Nijhoff Publishers, Geneva, 1987, para. 4536.
Concerning the prohibition on reprisals, see General Assembly resolution
2675 (XXV) of 9 December 1970 on "Baslc principles for the protection of
civilian populations in armed conflicts", para. 7. On occasion, restrictions
on freedom of movement could cause the civilian population to suffer undue
hardship owing to a lack of essential supplies, as referred to in art. 18 (2)
of Additional Protocol 11.

121 Constitution of the Republic of 11 Salvador, art. 5.

lQl Constitution of the Republic of 11 Salvador (art. 7). International
Covenant on Civil and Political Rights (art. 22). International Covenant on
Iconomic, Social and Cultural Rights (art. 8). American Convention on Human
Rights (art. 16). Labour Code (art. 204). Electoral Code (art. 101 ff.).
Act establishing the Salvadorian Institute for Cooperative Development
(art. 1).

311 Civil Code (art. 540).

JlI See note 30.

3}1 See International Committee of the Red Cross Ope cit., para. 4597
and footnote 30. M. Both, K. J. Par~sch and W. A. Solf, New Rules for Victims
of Armed Confligtm, Commentary on the Two 1977 Protocols Additional to the
Geneva Conventions of 1949, Martinus Nijhoff Publilhers, The Hague/Bostonl
London, 1982, p. 651, para. 2 (5). R. Abi-Saab, Droit Humanitaire et Conflits
Internes~~igineset evolution de la riglemeptatiog internationall, Iostitut
Henry-Dunant, Geneva, 1986, p. 170, footnote 129.
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Notel (continued)

HI Principle 2 provides as follows I liThe 'udiciary shall decide
matters before them impartially, on the basis of facti and in accordance with
the law, without any restrictions, improper influences, inducements,
pressures, threats 01' interferences, direct 01' indirect, from any quarter or
for aDy reason."

lAl This document comprises an initial, introductory part, dated
September 1991. A second part is entitled "Normativos requladores de la
conducta de la fueraa militar del ~ y de los procedimientos para la
a4ministrac16n de iusticia en las lonas de control". A third part is entitled
"Medidas para proteget> los derechos humanos de la poblaci6n civil en el
contexto de la guerra". The fourth and final part is entitled "Normas para
promover una conducta de respeto a los prisioneros de guerra y disposiciones
especiales respecto a los espias al servicio de la FABS",

111 See ICRC, op. git. (note 33), para. 4602, which stateu "The right
to be heard, and, if necessary, the right to call on the services of an
interpreter, the right to call witnesses for the defence and produce evidence;
these constitute the essential rights and means of defence".

UI With regard to international guidelines, see the "Model Protocol for
a Legal Investigation of Bxtra-legal, Arbitrary and Summary Executions" and
the "Model Autopsy Protocol" in ManUAl op the Effectiye Preyeption and
lav,.tigatiop of Extra-legal, Arbitrary and Summary ExegytloDs, United
Nations, Bew York, 1091.

11/ See "Declaration on the rules of international humanitarian law
governing the conduct of hostilities in non-international armed conflicts"
iSlued b~ th' Council of the International Institute of Humanitarian Law at
Tao~ina on 7 April 1990, published in the 19ternAtional Reyiew of the Red
Crg•• , Bo. 278, September-October 1990, p. 404 ff. The first rule formulated
by the Declaration is as followsl "1. Distinction between combatants and
civilians. The obligation to distinguish between combatants and civilians is
a general rule applicable in non-international armed conflicts. It prohibits
indiscriminate attacks." Indiscriminate attacks are defined in Additional
Protocol I (art. 51), to which reference can be made, by analogy, for the
interpretation of Additional Protocol 11.

12/ See the Declaration cited in note 38, "8. Precautionary measures in
attack. The general rule to distinguish between combatants and civilians and
the prohibition of attacks against the civilian population a8 such or against
individual civilians implies, in order to be effective, that all feasible
precautioDs have to be taken to avoid in'ury, loss or damage to the civilian
population."
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Hotel (continued)

iQl This principle provides as follows I "In the conduct of military
operations, every effort should be made to spare civilian populations from the
ravages of war, and all necessary precautions should be taken to avoid in'ury,
10ls or damage to civilian populations."

ill See "Rules of international humanitarian law governing the conduct
of hoatl1ities In non-international armed conflicts" In Ipternational Reyiew
Q{ th, Red Cross, No. 278, September-October 1990, p. 404.

ill See, by analogy, Additional Protocol I, art. 58 (b), which prohibits
the location of military ob)~ctives within or near densely populated areas.
This has been understood to ~'efer to both fixed and mobile objectives. The
latter consist of troops, equipment and means of transport in densely
popUlated areas. See, on this item, International Committee of the Red Cross,
Commentary ••• , cited in notes 28 and 33, paras. 2251 and 2252. This question
is further linked to the prohibition on using the population as a "shield"
(Additional Protocol I, art. 51 (7», as noted in the above-mentioned ICRC
Comm.nl~ ••• (para. 1987).

ill See the Declaration cited in note 381 "B. Prohibitions and
restrictions on the use of certain weapons in non-international armed
conflicts. 4. Mines, booby-traps and other devices". The Convention on
Prohibitions or Restrictions on t~e Use of Certain Conventional Neapons which
may be Deemed to be Bxcessively Injurious or to have Indiscriminate Bffects,
of 10 October 1980, a:.d its annezed protocols - including Protocol lIon
Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other
Devices - are applicable only in international armed conflicts. However, as
stated in the following paragraph of the tezt with reference to doc~rine,

their principles have been deemed to constitute general international law
applicable in non-international armed conflicts. See, in particular, the
Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and
Other Devices (Protocol 11) and the prohibition on the indiscriminate use of
such weapons laid down in article 3 thereof.

j!1 See Denise Plattner, "The 1980 Convention on Conventional Neapons
and the applicability of rules qov8rninq means of combat in a
non-international armed conflict", in International Review of the Red Cross,
No. 279, November-December 1990, p. 551 ff.

ill Commission on Human Rights resolution 1991/75 of 6 March 1991
coneernlnC) the situation of human rights in Bl Salvador, para. 9.

ill ICRC, Reports of Activitiesl 1985, p. 361 1986, p. 371 1987, p. 401
1988, p. 431 1989, p. 41.

I • ••



A/46/876
S/23580
English
Page 51

APPENDIX I

Explanatory note

Pergentase of complaints by reg1Qa

Location November December

San Salvador Regional Offica 27.70 27.84

Santa Ana Regional Office 11.55 27.84

San Miguel Regional Office 9.77 10.57

San Vioente Regional Office 22.38 10.98

Usulutan Regional Suboffice 17.05 14.23

Chalatenango Regional Suboffice 11.55 8.54

Remarks

1. As pointed out above, the figures given in the tables simply reflect the
number of complaints rec9ived and should not be construed as affirmation by
ONUSAL that the allegations made are true. The purpose of the tables is
simply to show the number of complaints received ~n each period and the
relevant category of possible violations of the San Jose Agree~ent into which
they fall. The figures given include the various complaints submitted to
ONUSAL by different sectors of Salvadorian society and, of course, by those
actually concerned. Whether a complaint is true can be confirmed by OHUSAL
only after a verification procedure undertaken by the Mission'. human rights
teams. The results of such procedures are given in the sections on cases
relating to human rights and humanitarian law, where an analysis is made of
complaints or situations in respect of which, because of thoir gravity or
importance, recommendations have to be made to the party responsible in order
to prevent such situations from recurring in the future.

Analysis of statistics for the period frgm Noyember to December 1991

2. The statistics accompanying this report show that the situation regarding
complaints is broadly similar to that detailed in the second report
(A/46/658-B/23222 and Corr.l). However, a gradual decline can be noted in the
number of complaints over the period from October to December (the December
figure was 12.61 per cent lower than the November figure, which in turn was
10.06 per cent lower than that for October). This trend may have been
influenced by developments in the overall situation in the country in
connection with the avolution of the peace process, a factor which has a
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bearing on the categories of the report relating to alleged violations of
int.ernational humanitarian lau (decline i~ complaints concerning acts or
threatl o~ violence and indiscriminate attacks). One of the categories where
the number of complaints has fallen is that of torture and cruel, inhuman or
degrading treatment or punishment. Although this is a positive trend, it
should be pointed out that the complaints in question generally refer to cases
of ill-treatment during detention, a practice which, despite the gradual
decline recorded, is still a source of concern to the Mission, since it is
something which should be eradicated in the new era which El Salvador is
entering.

3. The statistics show that a total of 23 complaints concerning abductions
were received in the period from November to December, a figure slightly lower
than that in the second ONUSAL report. In tbis connection, it sbould be
pointed out that, once most of the complaints had been verified, a significant
number proved not to have entailed violations of personal liberty, because the
event.. described either had not occurred or had not had the implications
attributed to it in the complaint. ONUSAL was disturbed to find that on
verification, although some of the cases bore the hallmarks of abductions,
they were actually common c~imes. In such cases, ONUSAL has urged t~e

~omplainants to take the matter up with the appropriato authorities, Although
unfortunately they have failed to do so. A small number of other com~laints

concerned the holding of persons in connection with forcible demands for
money, accusations which have been denied by FMLN, the alleged culprit.
ONUSAL is still investigating a number of these complaints with a view to
compiling evidence to verify their accuracy.

4. One of the categories for which a large number of complaints was received
was disappearances. These are cases where the families have lost contact with
those concerned or do not know their current whereaboyts, although there is no
evidence that they have been arrested. Responsibility for cases in this
category is not being attributed to either of the signatories to the San Jose
Agreement. The cases are being investigated because the Mission is concerned
that, on verification, some of them may involve a violation of the provisions
of the Agreement. Usually, it is quickly established that the cases involve
irregular recruitment procedures, arrests not notified to families, or simply
situations, falling outside the Missions's mandate.

5. Lastly, there was a disturbing increase during December in the number of
complaints of summary ezecutions, especially those attributed to persons
unknown. These cases occurred mainly in San Salvador, San Vicente and
Santa Ana. The same was true of death threats, where the accusations made
against the self-styled Salvadorian Anti-Con~unist Front, persons unknown and
members of the armed forces are a matter for concern.
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Table 1. Complaints received by ONU8AL AI

Caceqory November December Total

Summary executions

Attributed to members or former members of the
armed forces

By persons unknown

Death threats

Attributed to members of the armed forces

Attributed to the Salvadorian Anti-Communist Front

By persons unknown

Enforced or involuntary disappearances

Enforced disappearances

Disappearances (location unknown)

Abductions attributed to FMLN

Torture and cruel, inhuman or degradinq treatment
or punisbment

Violations of inteqrity of the person

In'uries attributed to the armed forces

Acts or threats of violence

Violations of personal liberty

Illeqal or arbitrary detention bl
Restrictions on freedom of movement

Violations of due process of law

111eqal searches

Violations of freedom of association

Violations of freedom of expression

Humane treatment

Attacks on the life of persons attributed to the
armed forces

Attacks on the life of persons attributed to FMLN

Attacks by persons unknown

Death threats attributed to FMLN

4

6

10

1

3

1

21

14

21

13

15

112

11

15

2

3

1

7

1

5

4

3

23

14

5

8

1

30

9

20

16

31

84

7

24

1

2

3

3

7

2

8

7

24

6

11

2

51

23

41

29

46

196

18

39

3

5

4

10

8

7

12
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Table 1 (continued)

Category November December Total

49 15 64

36 26 62

38 10 48

96 21 117

6 6

5 3 8

14 119 193

563 492 1 055

Indiscriminate attacts

Attributed to the armed forces

A~trlbuted to FMLH

Unattributable

Acts or threats of violence the primary purpose of
which is to intimidate the civilian population

Attribut.d to the armed forces

Attribute~ t~ FMLH

Other situations

Recruitment by the armed forces (minors)

Recruitment by the armed forces (adults eligible
for military service)

Recruitment by FMLR (minors)

Recruitment by FMLR (adults)

Other cases 1:.1

Total

3

1

11

4

2

14

11

2

.' The total or partial figures included refer to complaints received
aDd sho"ld not be construed as aD affirmation by ONU8AL that the violations
actually took place.

~I This figure inc1ud68 the 41 cases of torture aDd cruel, inhuman or
degrading treatment or punishment.

~I The category "Other cases" includes doubtful cases and those Dot
falling within the Mission's verification manaate.
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Cateqory October November December Total

Threats 6 3 8 17

Injuries 1 4 5

aapes 2 2

Disappearances 25 22 12 59

Arrests 3 4 2 9

Abductions by I'MLN 1 1

MurCSers 1 1 2 4

Other 1 1

Total 39 35 24 98

Sourge. Human aiqhts Commission.
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Table 2. Death. and injuries ... re.ult of the violence
in El Salvador. '"l

Qctglptr N9Y"r AteCllber
Category Death. Injuri.. Death. Injuri.. Dlath. Injuries Total

Civilian population a. a re.ult of
terrorist acts 3 2 15 1 4 29

Civilian population attributed to
member. of the anlld force. 3 2 4 5 13 33

Civilian population a. a re.ult of
action. by unidentified per.on. 11 10 20 30 15 16 110

Civilian population a. a re.ult of
cla.hes between the anlld force.
and FMLN 1 3 11 1 10 26

Off-duty .ilitary per.onnel a. a
r.sult of terrori.t act.

Total 26 21 26 60 22 43 198

Spyte.: Human Right. CGa'-i ••ion.
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Table 3. Itati.tic. froa fro- the Ruaan Rights Office of the
A~d roree. General Staff

Violation. of huaea riqht. by rMLH

Cattt(Jory

Murders of civilians

Persons injured or mai..4

Attack. on the civilian population

Abduction. of civilian.

Act. of violence or threat. again.t
civUian.

Forcible recruitment of children
under 15

Person. killed by mine.

Per.on. killed du~ing att~ck.

Per.ons maimed or injured by .ine.

Rape.

Attack. on propart~

Unlawful .eiaure. of land

War tue.

Total

October

6

31

13

•

•

2

62

lovel!'ber

2

11

13

9

2

2

39

December

8

18

4

3

2

z

1

•

1

5

48

Total

4

2S

62

26

9

6

2

3

4

2

1

5

149

Source. "Stati.tical inforaatioD on buaan right. violations for the
months of October, lov.mher and Dec.aber 1991", Ruman Right. Office of the
Armed Force. General Staff.

Belt Copy Available
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APP!NtJIX III

Statilticl from non-governmental lourcel

Table 1. Statiltics from the Leqal Protection Office of the
Archdiocel' of San Salvador

CateCJory October November December Total

Perlonl arrelted 6 10 .. 20

Perlonl arre.tad and disappeared

Perlonl disappeared 4 4

PerioDs arrested and later released 6 8 14

Perlona abducted by rMLH

Prlloners of var held by FMLH

Forcible recruitment by FML.H 1 1 2

Death. attributed co death .quadl 6 8 14

Death. attr\buted to the armed
force. 6 2 8

Deathl cauled by explosive
devicel, relponsibility unknown 3 3

Deaths cauled by explosive
devices, attributed to the armed
forces 2 2

Deaths caused by explosive
devicel, attrihuted to FMLN

I Deaths occurring durinCJ cross-fire.
responsibility unknown 1 1

Death.. occurring during crot:s-fire,
att~ibuted to the armed forc,.1

Deaths occurring during cross-fire,
attribute~ to FMLR 1 1 2

I •••
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Category October November December Total

D~aths occurring during army
operations (civilians and
combatants) 7 1 8

Deaths occurring during clashes,
ambushes or army C/atrols (civi1 iens
and combatants) 44 33 4 81

Murders attributed to FMLN

Army and security force casu.alties 41 40 7 88

Total 123 108 16 247

Sources Legal Protection Office of the Archdiocese of San Salvador.
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Table 2. Statistics trom the Human Rights Commission of
Bl Salvador (non-governmental)

Category

Arrests uy the armed forces

Arrests by FMLW

Disappearances attributed to the
armed forces

Disappearances attributed to FMLN

Unattributable disappearances

Disappearances attributed to
unidentified persons

Dvaths attributed to the armed
forces

Deaths attributed to FMLN

Deaths caused by unidentified
persons bl

Unattributable deaths

Total

October

47

2

5 AI

1

24

3

13

3 ~I

98

November

12

3

1

17

1

2

36

December

18

1

1

2

22

1

3

48

Total

77

3

1

10

2

63

4

14

8

182

Sourcgz Human Rights Commission of El Salvador.

AI Cases of persons who disappeared while travelling between their home
and place of work or study and did not reach their destination.

bl Heavily armed unidentified civilians acting with the lirect or
indirect protection of the State.

~/ Victims of explosive devices and/or cross-fire where responsibility
cannot be attributed to either of the parties to the conflict.


