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BEPLIES RECEIVED FROM GOVERMMENTS

AUSTRIA

[Originalt English]
[5 Octobar 1984)

1. The Government of Austria, like many other Governments, 1s deeply and gravely
disturbed by the continuing practice of torture throughout the world and by the
fact that existing interpational instruments and the machinery provided therein
have not been able to eradicate torture. Austria has been supporting all efforts
aimea at the eradiction of torture and other cruel, inhuman or degrading treatment
or punishment. In this context, it has to be pointed our that Austrian delegations
have been participating actively in negotiations of the past years leading to the
dratt convention now under consideration.

2. The Government of Austria is aware that the existing draft instrument
constitutes a compromise between a series of proposals and suggestions forwarded by
a number of delegations and, therefore, does not provide for as strong an

implementation machinery as the Austrian Government would have wished to be set up
by the envisaged convention,

3. The Government of Austria, neverthelesas, wishes to put on record its support

for the draft convention elaborated by the working Group set up by the Human Rights
Commigsicn.,

4. In conclusion, the Government of Austria wishes to emphasize the decisive
importance of mandatory implementation provisions to the effectiveness of the

convention. wWithout even those minimal implementation provisions, the draft would

fail to make a contribution to the promotion of human rights going beyvond existing
international instruments

BURLUNDI

[Original: French]
[3 August 1984]

1. we cannot praise this draft convention too highly. However, some remarks are
called for on certzin articles,

2. In paragraph 1 of article 3, where it is stated that "no State Party shall
expel, return ("refouler™) or extradite a person to another State where there are

substantial grounds for believing that he would be in danger of being subjected to

torture®, mention is made only of "torture™, and not of any other form of cruel
Creatment.
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3. Articles 5, 6 and 7 advocate a universal jurisdiction. Our Government while

recognizing the intrinsic merits of this concept, has some doubts about its
practical implementation.

4. The State party concerned would not always be willing to submit to such a
jurisdiction or to its rulings. The status of the individual as a subject of
international law remains a moot pointjy an international jurisdiction, with no
means of enforcement, would in practice have limited powers. Such a jurisdiction
might apply moral sanctions, but ite scope for direct action would be limited,

5. Our Government considers that the solution lies in the good will of the
individual States Parties to the convention, who alone command the necessary powers
to ensure the enforcement of law in all its ramifications. 1It is therefore up to

these States to enact the necessary legislation for the punishment of torture and
other reprehensible acts.

B, Article 20, paragraph 1, provides for the committee receiving *"information
wnich appears to it to contain reliable indications that torture is being
systematically practised in the territory of a State Party". This paragraph raises
the guestion of the sources of such reliable information and the criteria which the
Committee should apply in considering any information it might receive.

7. Hevertheless, the inquiry system provided for in article 20 marks a acep
forward in practical arrangements for enforcing international instruments.

CYPRUS

[Original: English)
[11 October 1984)

L. In spite of the fact that torture and other cruel, inhuman or degrading
treatment or punishment is prohibited world-wide, still with great regret it is
noticed that torture practices continue to occur in many countries., Thug, the
adoption of a new international instrument is more imperative now than over.

2. It is our stand that certain articles of the convention could be improved, so
as b0 cover other acts of cruel, inhuman or degrading treatment, as is the .ase
with article 3 of the conventionj however, in view of the general consensus reached
a4t the meeting held at Geneva, it is not desirable to make any amendments at this
stage and thus, give the opportunity of reopening discussion.

3. Furthermore, it is our stand that the draft convention, the product of
detailed discussions in the Working Group and now pending before the United MNaticns
General hssembly for adoption, should be accepted as a whole, particularly as

regards the implementation provisions contained in articles 19 and 20 which should
be made mandatory and not optional.

Fona
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GREECE
[Ociginal: English]
[0 October 1984)

1. Greece attaches the greatest importance to the fight against the heinous act
of torture. The adoption of a bill against torture by the Greek Parliament, which
will complete existing legislation, is imminent. A translation of this bill is
encloged. Greece has strongly supported the drafting of the convention against
torture and other cruel, inhuman or degrading treatment or punishment and considers
the present draft a milestone and a declsive atep forward. The draft is in many
ways a remarkable document. Greece emphasizes in particular its satisfaction with
the implementation system and the adoption of mandatory international
jurisdiction. However, the draft convention is far from an ideal or a flawlese
text. Indeed, it is fraught with minor weaknesses and is characterized by a
certain lack of precision on a number of issues. MNevertheless, Greece realizes
that any international legal instrument of this kind is necessarily and inevitably
a product of compromise. It took 8ixXx years of strenuous efforts to overcome the
multiple and unforeseen impediments to the drafting of this convention, which, in
our view, is long overdue in a world where the abhorrent practice of torture
continues unabated,

2. Greece is therefore prepared to accept the draft convention against the act of
torture as it stands and would like to spee it adopted at the earliest possible date.
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“EEE“““

BEill for the penal punishment of torture

ARTICLE 1
hrticle 137 A is added to the special section of chapter A of the Fenal Code
entitled "Offences against the existing system of government®™. The said article is
the following:

Article 137 A: Torture and other abuses of human dignity

1, h public official, civil or military, whose duties include prosecution,
investigation, examination of criminal offences, breaches of discipline,
enforcement of penalties, protection or guardianship of a person, is subject to
imprisonment if, in the course of his duties, he inflicts torture on any person
under his authority with the purpose ofr (a) cbtaining from him or from a third
person a confession, a testimony, information or a statement, in particular one
denouncing or approving a political or any other type of ideologyr (b) punishingy
and [c) intimidating him or third persons. A public official, civil or military,
is subject to the same punishment, when, under orders of his superiors or on his

own initiative, he usurps such powers and performs the duties mentioned in the
above paragraph,

Z. The act of torture consists of any systematic infliction of acute physical
pain or physical exhaustion endangering the health of a person or psychological
pain leading to severe psychological injury, as well as any illegal use of

chemicals, drugs or other natural or artificial means capable of bending the
victim's will,

3. A minimum of two years' imprisonment is set for cases not explicitly mentioned
in paragraph 2, unless stricter punishment is provided for. These include bodily
harm, health damage, exercise of illegal physical and psychological vioclence and
any other commensurate severe abuse of human dignity committed by persons under the
circumstances and purposes provided for in paragraph 1. Abuses of human dignity
include in particular: (a) the use of a lie detector) (b) extended solitary
confinementy ({(c) sexual harassment.

4. The spirit of the present article does not include acts or consequences

related to the lawful execution of punishments or to any lawful restriction of
Freedom or other lawful measure of procedural enforcement.

ARTICLE 2

Arricle 137 B is added to the special section of chapter A of the Penal Code
entitled "0Offences against the existing system of government®. The said article
provides as follows:

.r'r---



A/39/499/pdd.1
English
Page &

article 137 B: Special cases

1. The acts of the first paragraph of the previous article are punishable by a
minimum of 10 years' imprisonments:

{a) If methods or means of systematic torture are used, in particular,

beatings on the victim's soles, electroshock, fictitious execution or the use of
hallucinatory substances)

{b) I1f they result in serious bodily damage to the victimay

(¢} 1f the perpetrator commite these acts on a regular basis or if
circumstances indicate that he is exceptionally dangerous)

(¢} 1f the perpetrator, in his capacity as a superior, gave the orders to
commit cthe act.

2. The acts of paragraph 3 of the previous article are punished by imprisonment
of up te 10 years, when cases (b), (o) or (d] of the previous pacagraph apply.

3. Should the above acts result in the death of the victim, life imprisonment 18
imposed.
ARTICLE 3

Article 137 C is added to the Penal Code entitled "Offences against the
existing system of government®. The sald article is the following:

Article 137 €1 Accessory penalties

1. The conviction for acts of articles 137 A and 137 B entails ipso jure
deprivation of political rights: permanent in the case of conviction for life
imprisonment, a minimum of 10 years in case of imprisonment and a minimum of

five years in case of imprisonment when no other provision exists entailing more
sgvere deprivation. It also results in incapacity to acquire attributes provided
in case 1 of article 63: permanent in cases of confinement and 10 years in cases

of imprisonment.
ARTICLE 4

Article L37 D is added to cthe Pepal Code entitled "Offences against the
existing system of government®™. The sald article is the following:

hreicle 137 D: CGeneral provislions

1. h state of emergency cannot exclude the illegal character of the acts of
articles 137 A and 137 B.
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2. A superior's order concerning the acts of articles 137 A and 137 B cannot
exclude their 1ll character.

3. in the event that the acte of articles 137 A and 137 B are carried out during
a period of a non-democratically elected Government, the date of prescription
begins only with tha restoration of legitimate avthority.

4. The victim of the acts of articles 137 A and 137 B is entitled to claim from

the offender as well as from the State - both of which are liable in toto for the
damages suffered - due compensation for psycholeogical and moral injuries.

ARTICLE 5

At the end of article 239 (a) of the Penal Code, the following phrase is

added: "provided the act is not more severely punished according to articles 137 A
and 137 B".

ARTICLE 6

The present law enters into force as of the date of its publication in the
Official Gazette.

fanan
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[Original:s Arabic]
[4 October L984]

The provisions of the draft convention which prohibit torture and make 1t an
offence conform generally in spirit with the provisions of the Iragi Constitution
and Iragi legislation in force. However, the Iragi Government wishes to make the
tollowing observations:

L. The title of the draft is comprehensive. what is meant by "torture” 1s
defined in part I, article 1, paragraph 1, but the concept of "cruel, inhuman or
degrading treatment of punishment® remains undefined.

2. The Iragi Government considers that, in the last sentence of article 1,
paragraph 1, the word "measur=ss® should be insertec after the word "sanctions”.

3. Article 3 provides broad grounds for non-extradition of persons whoobe
extradition is requested under agreements concluded and rules recognized in that
regard; in addition, there may also be negative effects on intermational relations.

4. The Iraqi Government has some reservation with regard to articles 5, & and 7
of the draft conventionm.

5. Article 8 is, in general, without justification, because the offence of
torture is an offence like all other offences and the general rules relating to
extradition apply to it.

6. Article 20 of the draft contains provisions which infringe on the soverelgnty
of the State and interfere in its internal affairs, which is unacceptable,

LUXEMBOURG
[Original: French?®
[5 October 1984]
1. Luxemboury wishes to express great satisfaction with the fact that the

Commission on Human Rights, in accordance with the mandate entrusted to it by the
thirty-second session of the General Assembly, has drawn up a draft convention
against torture and other cruel, inhuman or degrading treatment or punishment, and
has transmitted it to the General Assembly.

2. Luxembourg believes that this document represents an important stage in the
efforts of the interpational community to put an end to the abhorrent practice of
torture and inhuman treatment.
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3. Lusembcurg naturally attaches high priority to the matter and expresses the
hope that this important convention will enter into force without undue delay.

4. Luxembourg 18 cognizant of the fact that the text of the convention has baen

drawn up only after hard and long negotiations. Even though it contains some
expressions which we would have preferred to see formulated with greater exactness

and precision, Luxembourg is pleased to announce that it ie able to accept the text
as submitted to the General Assembly.

5. Luxembourg is, indeed, aware that this compromise text is a fragile work which
cannot be altered without risking the collapse of the whole carefully constructed
edifice.

6. An essential condition for this consent, however, is that articles 19 and 20
of the draft, relating to the submission and consideration of reports from States

and the establishment of an inquiry system - on which there is still no general
agreement - shoula be kept in their present form and become an integral part of the
mandatory implementation system applicable to all States which accede to the
convention.

7. The Government of Luxembourg hopes that the General Assembly will be able to
adopt this convention as quickly as possible so that the international community
may take effective action to combat one of the oldest scourges of humanity.

HEW EEALAND
|Original: English)
|5 October 1984)]
The Hew Zealand Government has given careful consideration to the text of the
draft convention and supports its adoption by the General Assembly in its present

form. This statement, however, does not prejudice New Zealand's right to comment
further on the text if it deems it appropriate to do so.

PANAMA
[Original: Spanish]
[9 October 1984]
1. The corner-stone of the prison system of the Republic of Panama may be found

in article 28 of the national Constitution, which reads as follows:
"article 281 The prison system is based on principles of security,

rehabilitation and social protection, The use of measures injurious to the
physical, mental or moral integrity of prisoners is prohibited.

_i"-i-i
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*Provieion shall be made for the training of prisonerr in trades which
will enable them to re—enter society as useful members.

*Priscners who are minors shall be subject Lo a special aystem of
custody, protection and education.’

2. The prohibition of measures which are injurious to the physical, mental or
moral integrity of prisoners, added to the fact that the Republic of Panama, by

Act No. 15 of 28 October 1977, ratified the American Convention on Human Rights of
the Organization of American States, known as the Pact of San José, demonstrates
the interest which the Government of the Republic of Panama has in eatablishing
machinery which, at the international level, would protect the inviolability of the
individual and the innite rights of the human person.

3. 1t is undeniable that respect for the physical integrity of the individual is
a basic principle of the rule of law and, in that connection, the Republic of
Panama welcomes the efforts made by the United Hations Commission on Human Rights
to provide the international community with a convention which would offer more
effective protection to individuals threatened with torture and other cruel,
inhuman or degrading treatment or punishment.

4. The provisions of the draft convention under consideration would have great
legal and political value, and would thus help to solve the problem of safeguarding
the inviolability of the individual., HNevertheless it should be noted that, in the
case of the Republic of Panama, most of the principles contained in the dralt are
already incorporated in its legislation.

5. Firpt, reference should be made to article 160 of the Penal Code, which
defines the crime of torture in the following manner:

*Article 1601 Any public official who subje te a prisoner to undue
hardship of coercion ghall be punished by a term of & to 20 months'
imprisonment. If the ill-treatment includes torture, degrading punishment,

harassment or arbitrary acts, the sentence shall be 2 to 5 years'
imprisonment.”

6. Special reference should be made to the fact that the case of a public

official acting on the order of a superior is dezit «ith in article 34 of the
Constitution, which astates thats

"rrricle 341 In case of manifest violailun of a constitutional or legal
provision, to the detriment of any person, the order of a superior does not
relieve the agent who executes it from responsibility. This provision shall
not apply to members of the Public Forces when they are on duty, in which case
the responsibility rests with the superior in rank who gives the order.”®

7. it is alsu important to point out that the 1983 constitutional reform made
provision in the legal syetem fnr the right of the prisoner to obtain the
apsistance of legal counsel as scon as he is deprived of liberty. This legal

provision eliminates the possibility of the priesoner beling lawfully held
incommunicado.

J'r'l-l
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B. Hotwithstanding the foregeing, it is a matter of concern that the description
of torture in the proposed article 1 is limited to those cases "inflicted by or at
the instigation of or with the consent or acquiescence of a public official or
other person acting in an official capacity®. That suggests that, 1if performed by
an individual, civilian organization or pseudo-religious sect, the acts described
in the article would not be consldered as torture.

9, Thit article is concerped only with institutionalized viclence, without
encompassing other sitvations. In our view, the problem is not, in principle,
confined to public officials. ©Other situations involving what is essentially
torture should be covered, particularly since the intent is firmly to repuaiate any
activities which violate the physical and psychological integrity of the individual.

10. with regard to the problem of extradition (article 1), the Republic of Panama
has signed a number of agreements and treaties on the matter, but none of them has
clearly specified the right of States to deny a reguest for extradition whe.e there
are sgound reasons for believing that the person in gquestion might be in danger of
being tortured. The draft convention would be extremely useful inm that regard.

11. The Republic of Panama considers that there would be great benefit in
entablishing intérnational machinery to consider and recommend appropriate measures

in responae bo the acts which have led to the formulation of this drafe.

SPAIN
[Original: Spanish]
[24 September 1984]

1. The Spanish delegation has participated with the greatest interest in the work
of preparing a draft convention against torture and other cruel, inhuman or
degrading treatment of punishment. It is gratified, therefore, that the Commigsion
on Human Rights should have decided, by its resolution 1984721, to transmit the
report of the working Gooup to the General Assembly and to have recommended that
the General Assembly consider the draft convention as a matter of priority with a
view to Lts early adoptlion.

Z. The implementation of the draft convention does not give rise to juridical
problems in Spaln Since torture 18 clagssified as an offence in arcicle 204 bis of
the Penal Code, as amended by Act 3171978 of 7 July.

3. With respect to the desirability of adopting such a convention, the Spanish
delegation has supported the principle that the international protection of human
rights is effective only when declarations contained in international texts are
comverted into internationally enforceable legal obligations and when domestic

machinery for the control, the prevention and punishment of human rights viclations
is coupled with an international system for verification of States' compliance with

these norms, based on 4 specific organ.

|l|rl-i-i
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4. Inevitably, the text prepared, which is the result of a compromise, cannot be
fully satisfactory to all. The Spanish Government would have preferred the BCOpe
of the convention to be wider and in line with the Declaration on the Protection of
All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (General Aspembly resolution 3452 (XXX))}, so that the whole
system of protection established would cover not only torture but alec other
inhumar or degrading treatment or punishment. The Spanish Government would also
have preferrcd the international monitering system established in articles 21

and 2 of the draft to be binding on S5tates Parties to the convention rather than
dependent on signature of a declaration recognizing the committee's competence,
since, in the opinion of the Spanish Government, the committee provided for in the
draft should be an international organ of & quasi-judicial pature with
verification, investigation and decision-making powere. However, in the interesc
of compromise, the Spanish delegation to the Commission on Human Rights accepted
the proposed text and the Spanish Government is prepared to do everything possible
to obtain a consensus on the articles on which consensus has not yet been | sached.

5. Nevertheleaa, the Spanish Government would emphasize the need to maintain the
present wording of articles 1% and 20 without brackets, since it considers that
these clauses of the convenktion should not be opticnal but should be an integral
patrt of ity octherwise the convention would lose much of its purpose, if not ita
raipon d'étre.

6. The Spanish Government wishes to emphacize the desirablility of this draft
being opproved by the General Assembly as soon as possible, rince it considers that
it is gufficiently mature. For its part the Spanish delegation will use its best
endeavours to ensure that it is adopted by the General Assembly at its thirty-ninth
segsion.

YUGOSLAVIA
[Ofiginal: English]
[2 ODctober 1964]
1, The Yugoslav Government has carefully studied the draft convention subnitted

by the Commission on Human Righte for adoption by the General Assembly at ite
thirty-ninth session, and woulo like to inform tha Secretar y-General that the draft
text 1% in large part acceptable to Yugoslavia. It considers that the draft
convention wolces 1n a satisfactory manner the main problems which may arise from
the application of torture, and defines measures to be taken by the internaticnal
community with a view to eliminating all forms of cruel. inhuman or degrading
treatment or punishment. It has, therefore, ingtructed the Yugoslav delegation ko
the thirty-ninth session of the General Assembly to make maximum efforts to arrive,
in close co-operation and consultation with other Member States, at the final text
of the convention S0 that it may be adopted by the Assembly at its current session.

Fana
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Z. In this connection, it wishes to inform the Secretary-General that the
Yugoslav delegation will be prepared to take part in a more appropriate formulation

of some parts of the draft convention, principally those related to extradition and
the mandate of a committee.

3. Regarding extradition, which is dealt with in article 3 of .e draft
convention, the Yugoslav Government believes that it can be better regqulated.
Hamely, paragraph 1 of article 3 states one of the reasons for refusing extradition
of the accused or convicted persone. This is duly taken into account in the
exlsting practice of international extradition treatiee, which formulate thim
reason in a different way by saying that extradition shall alsoc bae refused “on
other substantial grounds®, referring thus, first and foremost, to reasons of
personal safety of persons whose extradition is being requested, and to torture and
other cruel, inhuman or degrading treatment of such persons, This practice should
be maintained, cecause the manner in which this principle is formulated in
paradraph 1 of article 3 of the draft convention can create in practice the

paralysis of the institution of extradition as an important form of international
legal assistance in criminal matters.

4. Paragraph 2 of article 3 should also be reviewed, since it only paraphrases
the provieions of paragraph 1 and can therefore be deleted.

5. The Yugoslav Government would like also to commant on article 20, which deals
with a committee, its mandate and functioning. The Government is of the view that
paragraphs 2, 3, 4 and 5 of article 20 should be more carefully worded soc as to
avoid the impression that the whole system of control and supervision by the
compittes 18 based on mistrust of national law. The right of the committee to make
2 "confidential inquiry" in the territory of a State Party, as provided for in
paragraph 2 of article 20, implies in large measure profound distrust vis-a-vis
States. Therefore, the Yugoslav Government is convinced that this part of the
draft convention could be improved if agreement is reached on Luose solutions and
methode of work of the committee which will be based on co-operatjion among States.

In this context, appropriate corrections of the provisione of paragraphs 3, 4 and 5
of article 20 should be made.



