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INTRODUCTION

l. At its thirty-third session, the-GEneral Assenmbly adopted on 20 December 1978
resolution 33/175 entitled "Protection of human rights in Chilc", in which it
expressed its particular concern about the lack of progress in clarifying the fate
of missing and disappearcd persons and its particular concern and dismay at the
refusal of the Chilcan authoritices to accept responsibility or to account for the
large nunber of persons reported to have disappeared for political reasons, or to
wndertake an adequate investigation of cases drawn to their attontion. The
Assenbly concluded that the human rights situation in Chile Justified the
continued concern and involvenment of the internmational cemmunity and the special
attention of the Comnmission on Human Rights and invited the Cormission to continuc
t> give close attention tc the situation »f human rights in Chile and, to that
end, to "consider at its thirty-fifth session the nost effective ways of
clarifying the whercabouts and fate of nissing and disappearcd persons in Chilc,
taking into account the views cn this subject expressed by the id Hoc Working
Group in its report!,

2. L4t its thirty~fifth session, the Commission on Human Rights adopted cn
6 March 1979 resolution 11 (XXXVB, in which it concluded, as had the

General Assembly, that the human rights situation in Chile justified the
continued cconcern and involvenient of the intermational cormunity and the speecial
attention of the Comnission, and decided to continue $o give close attention to
the situation in Chile. To that cnd, in paragraph 6 (b) of resolution 11 (XXXV)
the Coonission authorized its Chairman, in response to the request in

General Assembly resolution 33/175,

"to appoint as experts in their individual capacity, Mr. Fclix Ernacora

and Mr, Waleed M, Sadi to study, in conformity with the nodalitios set

forth in its resolution 8 (XXXI) of 27 February 1975, in co=-cperation with
the Special Rapporteur and in contact with the Chilecan authorities, the
question of the fate of nissing and disappeared persons in Chile, and to
report to the Commission on Human Rights at its thirfy-sixth session and,
through the Special Rapportcur, to the Goneral Assenbly at its thirty-fourth
session®,

Paragraph 7 of that resolution of the Commission urged the Chilecan authorities

to co-operates inter alia, with the experts appointed to study the fate cof
nissing and disappearcd persons. At the Conmission's 1524th neeting, the
Chairman announced that, pursuant to resolution 11 (XXXV), he appointed

Mr, Felix Ermacora and Mr, Walced M. Sadi as experts to study the question of the
fate of nissing and disappeared persons in Chile. ;/

3. By a letter dated 29 August 1979, Mr. Walecd M. Sadi informed the
Director of the Division of Human Rights and the nmenbers of the Compission cn
Hunan Rights that,

1/ E/1979/36, para. 56.
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: "Y am wnable to participate in the work of the expsrts to investigate the

situation rel ted to the disappearcd and missing persons in Chile and, in
order to avoid frustrating the work of the experts and betray the trust
which the Commission has bestowed upon me, I would like to resimm fron the
above~nentioned assirmnment!.

Since paragraph 6 (b) of Commission resoluticn 11 (XXXV) provided for the
appointoent of two cxperts acting in their individual capacity and not for the
establishnent of a group, as one of those experts I reached the conclusion that,
even without the partieipation of the other expert, I remained charged with a
nandate by the Commission and thus requested the Dirvector of the Division of-
Human Rights to inform the Chairman of the Commission on Human Riphts and the
Special Rapporteur on the situstion of human rights in Chile of ny decision to
continue to carry out the study entrusted to me by paragraph 6 (b) of
Commission resolution 11 (XXXV).

4, The principal purpose of the stuly callzd for by paragraph 6 (b) of
Commission resolution 11 (XXXV), as is pmade clear by that resolution, by

General Asscenbly resolution 33/175 and by the nost recent reports of the

Ad Hoc Working Group on Chile, g/ is to deal with the situation of missing
persons in Chile, in particular by finding an adequate response to "the right of
fanilies to know the fate of their reclatives', a right embodied in Protocol I

to the Geneva Convention of 1949 and supported by the Chilean Catholic Churche é/
In practice, the realization of this right neans that a thorough investigation
st be undertaken of cach case of a nissing person in order to deternine that
person's actual location or fate and to infornm that person's relatives. 4/ In
order to lay the bascs for a thorough investipgation of cach case, the present
study analyscs the available information on nissing persons in Chile so as to
nake the factual situation as clear as possible to the Gevermment of Chile, the
relatives of nmissing persons and the internmational community. Building up on
this, the Expert may be able to contribute to future steps by the Government

and by the relatives of the nissing persons to clarify each particular case.
Another objective of this study, as is also nade clear by the resolutions of the
General Assenbly and the Comnission on Human Rights, is to deal with the question
of the responsibility for the disappcarance of persons in Chile. The analysis
of available information undertaken in this study will provide some elcenents of
a response to the question.

5e The question of nmissing persons is once which today extends.beyond the casc
of Chile alcne, as will Dbe brought ~ut below. In this connexion, the present
study may be useful as a contribution to the wider effort by the United Nations j/

2/ E/CN.4/1310, paras. 106-128, 335; and A/33/331, paras. 386-423 and
779 (15).

3/ A/33/33L, para. 410.

4/  4L/33/331, paras. 418-423; E/ON.4/1310, para. 335.

j/ See, for exatple, General Assenbly resolution 33/173 and resolution
538 (XXXII) of the Sub-Commission on Prevention of Discrinmination and Protection
of Minorities.
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%5 deal with the phenomenon of nissing persons in other contexts and, eventually,
to the developnent of national and interme. .onal neasures designed to prevent

the disappearance of perscns and to nmobilize the necessary nmeans to scarch for
nissing persons in the various regions of the world.

6. In undertaking this study, and as is specifically provided for in

paragraph 6 (b) of resolution 11 (XXXV), contact was made with the representatives
of the Government of Chile. In a letter dated 17 May 1979, the Government of
Chile was informed of the plan for the Experts to meet in Geneva from 29 May to

1 Junc 1979 to determine their programme of work in implementation of Comnission
resolution 11 (XXXV) and the Government was asked whether it would wish to send
representatives to confer and discuss rclevant matters with the Experts at that
tinc. In a letter dated 30 May 1979, the Acting Chargé d'Affaires of the
Permancnt Delegation of Chile to the Imternational Organizations at Geneva
referred to the above-nenticned letter dated 17 May 1979 and stated in part:

"is you arc alrcady aware, the position of the Government of Chile regarding
the Group of Experts was cxplained both at the latest session of the
Conmissicn and in an official statenent dated 7 March 1979 by the Ministry
for Foreipn Affairs, which statement was communicated to the Scecretary-General
of the Tnited Nations in diplcmatic note No. 291/39, dated 15 March last.

In that note, the resolution which gave rise to the cstablishment of the
Group of Experts was totally rejected because it constitutes a
discrinminatory procedure which violates, inter alia, the principle of the
legal cquality of States, a principle embodied in the Charter of the

United Nations. Accordingly, Chile will not accopt any other ad hoc or

ad cassun procedure such as that of the Experts on whose behalf you sent
your note., My country will co~operate only under agreenents which conforn
to standards sf a universal nature and of general application'.

In a statement to the Commission on Human Rights at its thirty-fifth scssion,

the representative of the Government of Chile, refcrring to the draft which
becane Comnmission resolution 11 (XXXV), stated that General Asscnbly resolution
33/175 was "unlawful, discriminatory, umbalanced and unjust'" and that his

country rejected the proposed special procedures, He also stated that, in its
relations with the various international organizations, his Governnment would abide
by the commitments which it had undertaken in accordance with the Universal
Declaration of Human Rights, the International Covenants and within the framework
of the Organization of Ancrican States and would continue to co~opcrate with

the United Naticns in accordance with the general provisions in force and with
those which would be adopted in the future,

Te The Special Rapporteur on the situation of human rights in Chile has dealt
in detail with the vicws of the Govermment of Chile concerning the procedurcs

selected by the General Assenmbly and the Cormission on Human Rights in relation
to the hunan rights situation in that country and the Expert on the question of
the fate of missing persons in Chile shares the Special Rapporfcur's vicws, §/

6/ 1/34/583.
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It may be pointed out that, in taking action in connexion with Chile, the

General Assenbly referred explicitly to the Charter of the United Nations and the
Universal Declaration of Human Rights and to the Assenbly's commitment to foster
respect for and observance of human rights and fundamental freedoms. Note may
also be taken of the long-standing practice of the United Nations to cxercisec
wide competence in dealing with situations of large-scale violations of human
rights and the well-established principle that the United Nations may, in dealing
with such situations, ocmploy all appropriate methods under the Charter. Such
decisions are within the competence of the organs concerned and do not depend

on the decision of an individual Member State. In addition, it can be pointed
out that, in adopting the procedurcs set out in its resolution 11 (XXXV), the
Conrission on Human Rights was acting at the request of the General Asscrbly.

It is thus clear that the objections of the Government of Chile to the competence
of the Ixpert on the question of the fate of missing persons are without any
legal foundation.

8. The Expert regrets that he has not had the benefit of co-operation from the
Governnent of Chile and hopes that the Govermment of Chile will co-opcrate with
hin with a view to the preparation of the report he will be subnitting to the
Commissicn on Human Rights at its thirty-sixth session.

9. With a view to collecting relevant information for the preparation of this
study, letters were addressed to the ILO, UNESCO, the Council of Europe, the
Inter-Anerican Commission on Human Rights, non—-govermmental organizations in
consultative status with the Econonmic and Social Council and to the Association
of Relatives of Missing Persons in Chile with a request that any new and relevant
information (not already transmitted to the United Nations in commexion with the
activities of the Ad Hoc Working Group on Chile) which those organizations might
wish to submit shouwld be forwarded to the Experts in care of the Division of
Human Rights at Geneva. In addition, in August and Septenber 1979, hearings
took place during which witnesses testified on matters relating to nissing persons
in Chile.

10. The reports of the Ad Hoc Working Group on Chile and the information
subnitted to the Expert on the question of the fate of missing persons in Chile
clearly show a link between nmissing persons in Chile and DINA, Z/ The Ad Hoc
Working Group tried unsuccessfully in 1978 to obtain the testinony of

General Manuel Contreras, the former Director of DINA. Because the cvidence
presented fo courts in the United States in the investigation into the death of
Orlando Letelier showed that Mr, M. Townley was connected with DINA, it was
decided to contact the attorney acting for Mr. Townley in order to determine if
Mr, Townley would be able to provide information on the functioning of information-
gathering agencies in Chile and if a neeting between the Expert and Mr, Townley
could be arranged for that purpose. In a letter dated 6 September 1979

Mr, Townley!s attorney informed the Expert that:

"My client, Mr. Townley, is not in possession of relevant information
regarding the fatc of missing and disappeared persons in Chilc. Therefore,
it would serve no useful purpose for you to establish contact with hin,

or for me to arrange a nceting between you and hin".

Direccidn e Intelirmencia Nacional (National Intelligence Directorate).
See infra, chapter IV B.
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J. UNITED NATIONS CONCERN ABOUT MISSING PERSONS AS A
GENERAL PROBLEM AND IN SPECIFIC SITUATIONS

11. TIn resolution 33/173 of 20 December 1978 entitled "Disappeared persons', the
General Assembly expressced its decp concern at reports from various parts of the
world relating to cnforced or involuntary disappcarances of persons as o result

of excesses on the part of low cnforcement or sccurity authoritics or similar
organizations, often while such persons were subjcct to detention or imprisonment,
and as o result of unlawful actions or widespread violence, The Asscmbly also
expressed its concern ot reports of difficulties in cbteining relicble information
from competent cuthoritics as to the circumstences =f such persons, including
reports of the persistont reofusel of such cuthorities or nrganizations to
acknowledge thot they held such persons in their custody or otherwise tc account
for them. The Assembly stated thot it wes nindful of the danger to the 1lif-,
liberty ond physical sccurity of nissing persons arising from the persistont
feilure of sccurity authoritics to acknowledge holding nissing persons and tle
anguish ond sorrow causcd to relatives of missing persons. With regard to nissing
persons, the Assenmbly referred to the following specific human rights praclained
by the Universal Decloration »f Humon Rights and defined and safeguorded by the
International Covenant on Civil and Political Rights: the right to life, liberty
and sccurity of person, frecdon from torture, freocdon from arbitrory orrest and
detention, and the right to a2 fair and public trial.

12, In that resolation, the Asscnbly thus called upon Governments, in the cvent of
repcrts of nissing persons, to devete appropriate resources to scarching for such
persons and to undertake speedy and inpartial investigoations. It also called upon
Governments to ensure that law onforcenent and sccurity authorities or
organizations are fully accountable, cspecially in law, in the discharge of their
duties, such accountability to include legal responsibility for unjustifiable
cxcessces which night lead to cnforced or involuntary disappeacances and to ~ther
violations of hunan rights. Governnents were also called upon o cnsure that the
hunian rights of all persons, including those subjected to any form of detention
and inprisonnent, arce fully respected, and to co-operate with other Govermments,
relevant United Nations orgoans, specialized agencies, intergovernmental
organizations ond hunonitarisn bodies in a comnon cffrrt to scarch for, locate or
account for such persons in the event of reports »f cenforced or involuntary
disappcarances.

13, With rcgard to United Nations organs, the Assenbly also rcquested the
Cormissinn on Human Rights to consider the question of disappecarcd persons with a
view to necking appropriate rccommendations and it urpged the Sccretary-General to
centinue to use his good ~ffices in cascs of enforced or involuntary
disappearances nf persons, drawing, as appropriate, upon the relevant experience
cf the Interneti~nal Committee of the Red Cross and »f other hunanitarian
crganizati-ns. Finally, the Sccretary-General was rcegquested to drow the concerns
expressed in that resolution to the attention of all Goveraments, repional and
interregional orgonizations ond specialized agenciecs for the purpcse »f conveying
on an urgent basis the nced for disinterested humaniterian action t2 respond to
the situation of persons who hove disappearcd.

14, PFor lock of time, the Ccmmission on Humen Rights was unable at its
thirty-fifth session to toke a decision on the question of nissing persons,
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although the nmatter was considered closecly. l/ The Leononic and Social Council,
ot its first rogular session for 1979, adoptoed resolution 1979/38 entitled
"Disappeared persons", in which it rcequested the Commission on Humen Righis at its
thirty-sixth scession to consider as a notter of priority the question of
disappeared persons, with o view to moking appropriate rccommendations., In the
sare resolution, the Council requested the Sub-Cormission on Prevention of
Discrinination and Protection of Minorities to comsider the subject at its
thirty-sccond session, with a view to making goncral recommendations to the
Commission on Humon Rights at its thirty-sixth scssion, and it also requested the
Sub~Cormission to consider communications on disappecarcd persons in accordance
with the relevant resolutions.

15. The Sub-Commission on Provention of Discrinination and Protection of
Minorities considered the problen »f nissing persons at its thirty-sccond scssion
and on 5 September 1979 adopted resolution 5 B (XXXII), in which it pointed out
that, oceording to information brought to its notice, enforced or involuntary
disappearances nf persons as a result of cexcesses nn the part »f law enforceoment
or sccurity authorities or similar organizetions continued to ~ccur and that the
danger involved for such persons warrantod urgent reaction on the part of all
individuals ond institutions as well as of the Governments. The Sub-Commissisn
considered that General Asscnbly resolutizn 33/173 rlaces not mercely o legal but
2lso a moral obligatinn, based on the principles of elenentary humanity which
inspirce the internatinsnal cormumity, on all those participating in United Nations
activitics tH take occount at every appropriate opportunity of disappearances
brought to their knowledpe and to combine their effort- to try tn locate the
nissing and disappeared persons in different regirns of the world, The
Sub=Cormmissirn proposed thot the cmergency action called for by the situation »f
nissing persons night be entrusted to a group of experts of the Sub~Comnission,
which would be given all the information available for lacating the nissing and
disappeared persons in differcnt regions of the world ond would moke the nccessary
contacts with the Governments and fomilies conecerned. The Sub~Commission thus
requested the Comnission on Human Rights to authorize nembers desigmated by the
Chairnon of the Sub-Comnission to undertoke that task. Furthermore, the
Sub-Cormission transmitted to the Sccretary-General for cction, pending the
decision by the Cormission, in accordance with the appropriate procedurcs and to
such extent as he decemed possible as part of the good offices urped upon hin by
the General Asscnbly resolution, the lists of missing persons communicated te hin
by nembers of the Sub-Corrmiission. Finally, it was suggested by the Sub-~Cormnission
that if the phenomenon of nissing persons were to continuc, its oxtrom: gravity
would justify envisaging sone form of cmergency renedy, bascd on the notion of
hobeas corpus or any other type of legal protection, desipgned to induce ~fficial
organs to devote the nccessary means to the scarch for the nissing and disappeared
persons in different regions of the world.

16, In addition to its concern at the phenonenon of nmissing persons in generel,
the United Nations has dealt with specific situations. In its resolution 4 (XXXI)
of 13 Fcebruary 1975, the Commission on Human Rights called for the intensification
of offorts ainmed at trocing and accrunting for nissing persons in Cyprus and the
Generel Asscerbly later that same year, in resolution 3450 (XXX) of 9 Deccrber 1975,
cxpreosscd its grave cencern obout the fate of a considerable number »f Cypriots
who were nissing as a result of armed conflict in Cyprus. In thet res~lutinn the
Asscrbly reaffirmed the basic human nced »f fanmilies in Cyprus t2 he inforned chout

1/ E/1979/36, paras. 187-191.
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nissing relatives and regquested the Scerctary-Generel t- exert cvery cffcrt, in
close ch~nperation with the International Committee of the Red Cross, t~ cssist
in tracing ond accounting for nersons missing as a result of arned conflict in
Cynrus. g/ In 1977, the Assenbly cxpressed in resolution 32/128 its concern af
the lack of prorress towords the tracing and accounting for missing persons in
Cynrus ond requested the Scerctory-General to provide his good offices, through
his Smecial Represontative in Cyprus, to support the cstablishment of an
investigatory body, with the participation »f the International Committce of the
Red Cross, which would be in o positinn te functisn inpartially, cffectively and
speedily s> aos to resslve the problen without unduc delay. The General dssenbly,
at its thirty-third scssion, expressced in resolution 33/172 its rerrets ot the
delay in the implenontation of its resolutions 3450 (XXX) and 32/128 and urged
the cstablishnent of an investigotory body under the chairmenship of a
representative of the Secretary~General, with the co-nperation of the nternational
Comnittee of the Red Cross, which would be in a pogition to functicn impoartially,
effectively and specdily so as to resolve the problen without undue delays the
represcentative of the Secrcoiary-~General would be enmpowered, in cascs of
disaprcenent, to rcach o binding independent opinion which would be inplenented,

17. The gucstion of nmissing peisons in Chile was nmentioned coxplicitly for the
first time in o resolution of the General Assembly in 1975 when, in

resolution 3448 (XXX), the Asscribly called upon the Chilecan authorities to toke
steps to clarify the status of individuals who were not accrunted for, This sanc
call was repeated by the Commission on Humon Richts in res~luti~n 3 (30XII) »f

19 February 1976. In thesc and corlier resclutions, tie Assembly and the
Comnission, and alsc the Sub~Commission on Preventiosn »~f Discrimination and
Trotection of Minoritics in its rosolution 8 (XXVII), oxpresscl concern ~ver,
annng othor things, practices in Chile of orbitrary arrest and detention ond
violation of human rights involving human lifec and liberty. At its thirty-first
scssinn, the General Assenbly oxpressced in reszlution 31/124 o>f 16 Decerher 1976
its profound indipnation at the disaprcarance >f persons for political reasons and
called upon the Chileon authoritics to clarify forthwith the status of individuals
whosce disappearance wos attributable to political rcasonz. The Cormission on
Hunon Rights also expressed ir vesolution 9 (XXXIII) of 9 March 1977 its profound
indignation ot the discppearance of persons for political reasens an’l colled uron
the Chilcan authoritics to cnd the practice of scecret arrests and subscquent
¢isappearance of persons whose detention was systerntically denied or necver
acknowlcdged,

18, At its thirty-sccond scssion, the General Asscmbly adoptel on

16 Decenber 1977 resolution 32/118, in which it expressed its ¢rave concern that,
in spite of the appecals by the General Assembly, the Sccretory-Gencral, private
institutions 1@ citizens of Chile, the Chileon outhoritics had consistontly
failed t» give a satisfoctory occcount of nmissing persons. The Assenbly alsc
expressced its porticular concern and indignotion ot the continuing disappearance
of persons, which was shown by the available covidence to be attributable to
politiecal reasons, and the refusal of the Chileon authoritivs to accerpt

2/ In rosolution 4 (XXXII), the Commission on Human Rights requestel the
Secretary-General to continuc and intensify his cfforts under General Assonbly
rosoylution 3450 (XXX) in respect of nissing persoms in Chile.
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responsibility or t> account for the larpge numbeor of such persons »r even to
undertake an adequate investigotion of cases drawn to their aottention. Thoe
Assenbly deplored, in that connexion, the unsctisfactory way in which the Chilean
authoritics had sought to fulfil their undertokings to the Sceretary-Goneral of
the United Notions, acting under the nmandate of General dsscrnbly resclution 31/1?4,
and relating to the disappearced relatives of the Chileons who hoad drawm attontion
to their plight by ongaping in o hunger strike at the headguarters of the Econonic
Commission for ILetin Ancrice at Santiago. Finally, the Assenmbly demonded that the
Chilean authcritics put an immediate end to practices of inalnissible sccrot
arrcsts ond subsequent disappearonce of persons whosce dotention was systonatically
denied or ncver acknowledged, ond to clarify forthwith the status »f such persons,
At its thirty-fourth session, the Commission on Humon Rights adopted on

6 March 1978 resoluticn 12 (XXXIV), in which it expressed its profound indignotion
at the disappoorance of persons for political reasons in Chile and viewed with
perticular concern and indignotion the continued refusal of the Chilean
authoritics t7 accept responsibility or to account for the larpe number of persons
who hed disappeared and whose disoppearance was shown by the available cvidence t:
he attributable to political rcasons. The Cormission denonded that the Chilcon
authnritics clorify forthwith the fate of the numerous persons who haod thus
disappearcd in Chile,

19. Genecral Asscrbly resolution 33/175, adepted ~n 20 Decenb.x 1978 ot the
thirty~-third session, and Cormission cn Humen Rights resolution 11 (XXXV) of

6 March 1979 hoth deal in detail with the question »f nissing persons in Chile and
their contonts in this regard are described above in the introduction to this
roport.

20. A nunber of orgonizotions within the United Nations system and organizotions
of o regicnal choracter hove dealt with the question of missing persons in Chilecs
orc details on this matter will bhe included in the report to the Cormission on
Hunan Rights at its thirty-sixth scssion.

=

21. The Unitel Nations has cxpressed its concern at the plienonenon of nissing
persons that appears to be cnerging throughout the world and has paid particular
attention to the situation in two countries, The seriousncss of the problen
connot be denied and it is hoped that the present detailed inguiry into nmissing
nersong in Chile will also lead to a hettor understonding of other situations and
will sugpest ways of preventing the disappearonce of persons in the futurc.
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II. MNISSING PERSONS IN CHILE: THE REPORTS OF THE AD HOC
VORKING GROUP ON CHILE AND THE OBSERVATIONS OF THE
GOVERNMENT OF CHILE ON THOSE REPORTS (1973 TO 1979)

22. Trhe Ad Hoc Vorking Group on the Situation of Human Rights in Chile included
in each of its eight reports information relating to the disappearance of
detainees in Chile. Each report contained a specific section dealing with the
problem and headed variously as '"Misging persons", "The problem of disappeared
personsg" or '"Disappearance of detained persons". Relevant information was also
set out in those veports under the headings of arrest and detention, for in many
cases persons who disappeared were first reported as victims of illegal arrests.
In the observations which it submitted to the General Assembly and the

Commission on Human Rights in connexicn with the reports of the Ad Hoc Working Group,
the Government of Chile included information on missing persons. The resolutions
adopted by the General Assembly and the Commission on Human Rights in relation to
the reports of the Ad Hoc Working Group have been described above.

23, In its progress repcrt of 30 August 1975 to the General Assembly at its
thirtieth session, _fL/ the Ad Hoc Working Group reported on the specific cases

of the disappearance of David Silbermann Gurovich and Guillermo Beausire Alonso,
The Group also dealt with the press reports of the deaths, outside Chile, of

119 persons who had been previously reported as having been arrested and it
characterized the disappearance of persons after their arrest as a "very serious
problemn". In addition, the Group described the failure of the relatives to obtain
satisfactory information on the actual location of missing persons, either through
the courts by apr-ications for amparo or through requests to SENDET (National
Executive Secretaciat for Detaineesi, the Government agency responsible for
information on detainees. _2/ The Group annexed to its report the list of missing
persons presented to the Supreme Court of Chile in July 1975. It also reported
on the way persons were arrested in Chile by the security agencies, in particular
DINA; arrests were carried out "without even the semblance of formalities" and
the arresting agents did not identify themselves., y

24. The Government of Chile, in the material presented to the General Assembly
at its thirtieth session in comnexion with the Assembly's consideration of the
report of the Ad Hoec Working Group, provided information on its investigatiam of
various lists of missing persons it said had been circulating. The investigation
revealed that the lists contained duplications of names, persons missing who did
not legally exist, persons legally dead, persons in asylum, persons ordered fo
leave the country, persons in detention, persons who had been released and persons

1/ A/10285,
2/ A/10285, paras. 138-151.
3/ A/10285, para. 133.
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who had never been detained. The Government also stabted tha® persons had gone
into hiding, been killed abroad, left the country illegally or had used false
identification papers and that normally 2,500 persons disappear in Chile every
year. It also supplied information on the Beausire and other specific cases and
on the list of "119" names. A/

25. The report to the Commigsion on Human Rights at its thirity-second session,
which the Ad Hoc Working Group adopted on 30 January 1976, included information on
the legal provisions governing arrest and detention in Chile, on the practice of
the Chilean security agencies in the matter and slso on missing persons. Three
specific cases of missing persons were described (Bautista van Schouwen Vasey,
Jorge Carlos Ruz Zufiiga, Alfonso René Chanfreau) and, for the first time, the

Group included evidence in the form of sworn statements concemming the disappearance
of persons. It also mentioned reports estimating that from 1,000 to 2,000 persons
had disappeared in Chile and spoke of the failure of the applications for amparo

or the requests for information to the Government to determine the actual location
of detainees. 5/ In its observations on that report, the Government of Chile
requested that it should be provided with the names of fthe 1,000 to 2,000 missing
persons "once and for all' and referred to the information which had been submitted
to the General Assembly on the surprising results of the Government's investigation
of lists of missing persons. 6

26, In its report to the General Assembly at its thirty-first session, in 1976,
the Ad Hoc Working Group gave congiderable attention to the question of missing
persons., With regard to the list of "119" persons reportedly killed outside Chile,
the Group included informaticn on statements by detainees in Chile that they had
been kept in official detention camps together with persons on the list of "119%
and it reported on the written acknowledgement by the authorities of the detention
of one person on that list. A number of specific cases or groups of cases of
missing persons were reported, with the existing evidence that the persons had been
arrested., Among these cases were the eight missing persons in Valparafiso,

Victor Diaz Lépez, and the persons arrested at Calle “onferencia in May 1976. The
Group also reported that the Comité de Co~operacidn para la Paz had presented lists
of missing persons and allegations of facts concerning their disappearance to the
Supreme Court, with a request for an investigation. The President of the

Supreme Court, in explaining the Courtl!s rejection of the request, stated that the
official reports received by the Court showed that many of the alleged missing
persons were at liberty, living abroad, in detention under the state of siege or
awaiting trial before military or civilian courts. However, the Group reported
that a comparison of the official reports on which the Supreme Court said it had
based its decision with the list of the Comité Pro-Paz showed that no one on the
list was in any of the situations described by the Supreme Court. The Group also
stated that it had information, including photographs, which showed that persons

4/ A/C.3/639, Part Two, chap. Two, para. 4, II, and La Situacién Actual
de los Derechos Humanos en Chile, Vol. No. 2, October 1975.

5/ E/CN.4/1188, paras. 78-109.
6/ EB/CN,4/1207, chap. II (g).
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who, according to the Government of Chile's report to the General Assembly at its
thirtieth session did not exist, did in fact exist and the Group expressed its
serious doubts as to the results of the Govemment investigation into these matters.
It ennexed to its veport a list of persons said to have disappeared during 1976

as well as information from the Govermment on persons reported to be missing.

27. In its observations on the report of the Ad Hoc Working Group to the

General Assembly at its thirty-first session, the Government of Chile referred

to the information relating to the list of "119" it had presented to the

thirtieth session of the Assembly. It reported in connexion with the eight
missing persons in Valparaiso that they had been arrested but immediately released.
The Government provided information on the identities of the persons it had
reported as not existing, on the use of forged documents and false identities and
on specific cases of persons said to be missing, such as Victor Diaz, and the
persons reportedly arrested at Calle Conferencia. §/

28, The question of the disappearance of detained persons was dealt with at some
length by the Ad Hoc Working Group in its report to the Commission on Human Rights
at its thirty-third session (February—March 1977).‘2/ The Group found that the
evidence before it, particularly statements by former detainees, substantiated

and reinforced the Group!s earlier findings that the security agencies were
arresting persons and keeping them in unofficial places of detention while the
authorities repeatedly denied their arrest. Statements by former detainees that
they had seen missing persons in detention were reported and a list of missing
persons seen in detention was annexed to the report. In addition to such
statements, the Group found that the detention of missing persons by the
authorities was confirmed by the similarity between the methods of arrest used in
cases of persons who eventually turmed up in official detention and those used in
cases where the person was never seen again. Witnesses to the fact that a persom
was in the custody of agents outside detention centres and written or oral
confirmation of arrest by officials were also ways in which the detention by the
authorities of a missing person was confirmed., In connexion with the fate of
missing persons, the Group expressed concern at the reports of the discovery of
badly mutilated and often unidentifiable bodies in Chile and a clcse examination
was made of the case of Marta Ugarte, who had been reported missing and whose
mutilated body was discovered on a beach. With regard to investigations concerning
missing persons, the Group reported that the Vicarfa de la Solidaridad had presented
to the Supreme Court in August 1976 a list of 383 missing persons and four volumes
of evidence of their arrest and that it had requested the appointment of a special
investigating judge. The Supreme Court rejected the request on the grounds that
the ordinary investigations were being carried out with diligence and zeal and

11/ A/31/253, paras. 133-501, annexes XVII, XVIII, XIX.
8/ a/c.3/31/6, chap., IV C., 4 and D,
9/ E/CN.4/1221, paras. 130-185.
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that certain of the missing persons were free and living in their homes or had gone
abroad or were in detention or awaiting trial, However, after reviewing the
Supreme Court's decision, the Vicarfa denied that anyone on the list it presented
was in any of the sitvations described by the Supreme Court. The Working Group
found that no serious investigation concerning the missing persons had taken place
and called on the Government to make such an investigation. 10/

29. The Government of Chile, in its observations on the above report, spoke of
adversaries who were ready to go underground and undertske a campaign of
"disappearances" and of the resulting difficulties in proving the existence of
missing persons. It referred to the information it had presented in the past,
which showed the results of its inquiries and the fact that a substantial number
of cases on the list of missing persons of the International Committee of the
Red Cross had been cleared up. It wentioned a special investigating judge'!s
report that some of the 13 persons alleged to be under arrest and missing at the
end of 1976 had left the country and had entered Argentina. It also provided
information on corpses found in Chile and details of the Marta Ugarte case ana
impugned the reliability of certain witnesses. Information was supplied on
individual cases and the Government stated it could have furnished more information
if it had been given sufficient notice. 11/

30. The Ad Hoc Working Group, in its report to the General Assembly at its
thirty-second session, in 1977, ;g/ included information on disappearances in 1977
and new information on cases of missing persons occurring in earlier years,
Information on missing persons seen in custody was annexed to the report and the
Group dealt with official investigations into cases of missing persons, including
the rejection by the Supreme Court of a petition calling for an investigation of
501 cases of missing persons presenied in March 1977. The sit-in and hunger strike
by relatives of missing persons at the headquarters of the Economic Commission

for Latin America was examined, as was the information provided by the Government
of Chile on the vesults of its investigations into lists of missing persons. The
Group annexed to its report a computer list of Infermation on 1,015 persons who had
been reported missing to the Vicarfa de la Solidaridad and the Intemational
Committee of the Red Cross, and also the information supplied by the Government of
Chile in connexion with the Red Cross list. The Group referred to the finding
contained in its previocus report that:

"a gystem has been established in Chile whereby individuals believed to
oppose the present Régime, including persons active in the labour movement,
are arrested by Chilean authorities and detained in various unknown
locations while the responsible authorities deny their arrest or detention
and after having been interrogated under torture, most of these individuals
are never seen alive again',

10/ E/CN.4/1221, para. 185.
11/ E/0N.4/1247/Add.1, Part II, chaps. IV and V.

12/ u/32/227.
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The Group found that no effective investigation of the cases of missing persons had
been carried out and called upon the Govemment to undertake en investigation and
to make the results public. 13/

31. The Government of Chile, in its observations on the Group's report to the
General Assembly at its thirty-second session, pointed out the difficulties of
investigating cases of alleged missing persons, because of the fact that many
people had more than one identity and had forged identity cards, a large number

of persons had gone underground, and Chilean legislation made it difficult to keep
a check on the actual residence of people who were free to move about, Despite
these difficulties, the Government was able to locate approximately 100 persons

on the Red Cross list of 893 missing persons and had asked for more information on
an additional 100 cases. It furnished information on persons reported missing

in 1977 and on the 13 persons who allegedly disappeared in November and .

December 1976. Furthermore, it referrved to the investigation underteken in the
Beausire case and stated it would continue investigating the cases on the Red Cross
list,. It also sald that the Group had not repcrted on the results of the
investigation undertaken by the Government relating to the Red Cross list because,
had the Group done so, it would have had to report the success and the specific
results achieved and the existence of a deliberate campaign against Chile. 14/

32, In its report to the Commission on Human Rights at its thirty-fourth session
(February-March 1978), 15/ the Ad Hoc Working Group on Chile set forth information
concerning persons who were reported to have disappeared in 1977 and new
information relating to cases of persons missing in earlier years., The Group
spoke of the steps taken by relatives of missing persons to determine their
whereabouts or fate, the Chilean judiciary and missing persons. It reported that
the Chilean judiciary had been called upon to release missing detainees, determine
their fate and discover and punish those responsible, but in fact the judiciary
provided a screen behind which the reality of the missing persons was officially -
hidden. The Group comcluded that persons detained by security agents continued
to disappear, that this must be brought to an end, that the fate of the missging
detainees must be clarified, and that only a thorough and impartial investigation
into the evidence of the fact of detention and disappearance would be able to
produce satisfactory answers. 16/ In its observations on this report by the

Ad Hoc Working Group, the Government of Chile pointed out that the applications
made by the Vicaria de la Solidaridad to the Supreme Court in connexion with the
missing persons were not the proper way to request an investigation; rather,
criminal complaints should have been filed. It stated that it was continuing

its investigation into the lists presented by the Red Cross. The Government

also made comments on the list of missing persons ammexed to the Group's report

to the General Assembly at its thirty-second session and, referring to the results
of its investigation into the Red Cross lists, it categorically rejected the
Group's assertion that it had declined to undertake an adequate investigation. 17/

A/32/227, paras. 88-91, 101-134, 293-294.
A/C.3/32/6, chap., IIT, A and B and Conclusions 4(a).
E/CN.4/1266, paras. 65-77 and 152(b) and (c).
BE/CN.4/1266, para. 152(b).

E/CN.4/1290, chap. III, B.6.

SEA
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33. In July 1978, the Ad Hoc Working Group visited Chile to collect information

on the humen rights situation, information which was reflected in its report to

the General Assembly at its thirty-third session, in 1978. ;§/ New information

was obtained on cases of missing persons occurring between 1973 and 1977, including
new evidence of their disappearance and the results of investigations. o
disappearances were reported to have occurred in 1978. With regard to the 13
persons missing in November-December 1976, the Group learned that the records of
the border station through which they reportedly left the country had been
carefully altered in order to show the departure of those persons. The Group
reported on its visit to Villa Grimaldi with a former detainee who indicated the
places where persons who were missing had been detained. It also visited the
office of the Ministry of the Interior where the files covering missing persons

and the decrees ordering detention or release under the state of siege were kept.
The Group was able to compare the information on some cases in the Ministry's

files and the results of fthe Ministry's investigations with the information
contained in the Group!s own files. It was also informed of the continuing efforts
of the relatives of missing persoms to determine their location and fate and of

the background information given by the Catholic Church to the Minister of the
Interior in connexion with missing persons. The Minister of the Interior informed
the Group that the missing persons problem had come about as a result of dual
identities, deaths in confrontations, people fleeing the country, people who went
into hiding and persons about whom no information was available, 1In some cases
the Government had supplied private information about missing persons to the
relatives. The Group concluded that, once DINA had denied having detained a
person, the courts and the Ministry made no investigation into the facts of the
alleged detention, even when there were statements by persons who had witnessed

the arrest. The investigations by the courts and the Government were inadequate,
the Working Group concluded, and in its conversations with the Govemment it
discussed several approaches to organizing an adequate investigation. However,

no agreement was reached on the matter, ;2/

34, In its observations on the Group's report to the General Agsembly at its
thirty~third session, the Government of Chile noted the steep reduction in the
number of cases of alleged missing persons, which was due to the fact that the
reports were false, the persons had been found or the alleged missing persons were
using assumed names. The Government stated that it would continue with its
investigation of cases pending and hoped to find a formula for collaboration with
the Tnited States. 20/

35, In its report to the Commission on Human Rights at its thirty-fifth session
(February-March 1979), 2;/ +he Ad Hoc Working Group spoke of the efforts by the
relatives of missing persons in Chile and by the Catholic Church to clarify the fate

A/33/331

A/33/%31, paras. 386-423, 779 (15).
A/33/%31, annex IXXXII.
E/CN.4/1310,

gl
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of the missing persons. They included the request of November 1978 to the
Supreme Court for the appointment of spscial investigating judges in the eleven
Courts of Appeals in Chile. The request included a large number of concrete
steps which the judges could teke - for example, persons to be interviewed in
connexion with specific cases, specific detention centres to be investigated, and
automobiles identified as being connected with missing persons which could be
traced, The Group also reported or the finding of graves of then unidentified
persons at Lonquén and of unidentified persons at Cuesta Barriga and the
investigations which had been crdered. In its conclusions, the Group found that
reliable evidence had been gathered on the arrest by Government security agents
of over 600 persons who remained missing, but that the investigation by the
Government and the courts had failed teo determine the whereabouts or the fate of
the missing people. An adequate investigation was urgent and indispensable. 22/
In its observations on this report, the Government criticized the Group for failing
to comment in favour of the Government on the fact that no persons were reported

to have disappeared in 1978, The Government noted the consideration by the
Supreme Court of the petition for the appointment of special investigating judges
and the investigations that were under way into the Lonquén and Cuesta Barriga
graves. 1t stated that the establishment of investigating bodies outside the
judiciary was unacceptable, since another body would be wnconstitutional and
foreign Investigators would violate the independence and sovereignty of Chile..gﬁ/

%36, The efforts of the Ad Hoc Working Group to call the attention of the
Government of Chile to the disappearance of persons arrested by Government agents
and to induce it to put an end to the practice and to inform the relatives of the
missing persons of thelr whereabouts or fate have not been the only efforts made

in this direction, Organigzations within the Uhited Nations system such as the

J10 and regional organigzations such as the Inter-American Commission on Human Rights
have expressed similar concerns and made similar calls on the Govexrnment.
Non-governmental orgenizations outside Chile and religious organizations within

the cowntry, as well as the relatives of the missing persons, have engaged in
widespread activities on behalf of missing persons in Chile. It may be said that
the efforts of the United Nations, the specialigzed agencies, the regional
intergovernmental organizations, non-governmental and Church organizations and
private individuals have contributed to a more cautious attitude by the Government
concerning the disappearance of persons in Chile and to the fact that no
disappearance of detainees in Chile is reported to have taken place during 1978

and the first half of 1979. But, unfortunately, these efforts have not in

general led to adequate investigations, nor have the relatives received information
on the fate of their missing family mewbers, except in the case of the bodies
buried at Lonquén,

22/ E/CN.4/1310, paras. 106-128.,
23/ E/CN.4/1310, annex XXII, chap. III.
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III, RECENT DEVELOPMENTS CONCERNING MISSING
PERSONS IN cHILD! (1979)

37. Since the adoption in January 1979 by the Ad Hoc Working Group on Chile of its
repoxrt to the Commission on Human Rights at its thirty-fifth session, ;/ the
developments concerning missing persons in Chile have occurred principally in the
activities of the courts; i.e. the appointment of a number of special investigating
judges (ministros en visita) charged with investigating cases of missing persons,
the termination of the inquiry into the bodies buried at Lonquén, and the filing of
new criminal complaints connected with missing persons. During this period, both
the Association of Relatives of Missing Detainees and the Catholic Church have been
active in seeking an adequate response from the authorities on the actual location
or the fate of the missing persons.

Appointment of special investigating judges

38, As was reported by the Ad Hoc Working Group, the Episcopal Vicars of the
Archdiocese of Santiago petitioned the Supreme Court of Chile on 3 November 1978
to appoint a special investigating judge (ministro en visita) in each of the

11 jurisdictions of the Chilean Courts of Appeals to investigate the arrest,
detention and actual location or fate of 651 missing persons whose names were
furnished to the Supreme Court with that petition. In addition, the background
information on 477 cases of missing persons previously submitted to the Minister
of the Interior for investigation was transmitted to the Court. g/ On 21 Maxch 1979,
the Supreme Court partly agreed to the request by instructing the Courts of
Appeals in Santiago, Rancagua, Chillédn, Concepcién and Temuco to appoint special
investigating judges. With regard to the six remaining Courts of Appeals; the
Supreme Court did not instruct them to appoint special investigating judges but
left the decision to the Courts themselves. In those jurisdictions where no
special judge was appointed, the Supreme Court did ask that the ordinary
investigating magistrates should give personal and preferential attention to
specific cases of missing persons listed by the Supreme Court., TFor those
jurisdictions in which the Supreme Court did decide on the appointment of special
judges, it should be noted that, according to the Supreme Court's instructions, the
mandates of the special judges did not extend to all cases of missing persons
within the territory falling under the jurisdiction of the respective Couxrts of
Appeals but only to those cases in vwhich the investigation remained open and which
had occurred in one depariment within that Courtls Jjurisdiction. j/ Thus, many
cases in which the investigation had been suspended (sobreseido) or which occurred
in other departments were excluded. However, it was reported that, in practice,
some of the special judges extended their investigations to suspended cases or
cases outside the one department.

E/CN.4/1310.
E/CN.4/1310, paras. 110-112,
El Mercurio, 24 and 27 March 1979.
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39. Information from reliable sources indicates that the special investigating
Jjudge for the Court of Appeals of Santiago has some 105 cases under study. Some

233 other cases fall outside the scope of his investigation, either because the
investigations into those cases had been suspended or the cases occurred within the
jurisdiction of the Court but outside the Depariment of Santiago. The activities
of this judge are not known with exactitude since he d4id not allow the access to
Court files that the lawyers foxr the relatives had enjoyed previously. The
investigation by the special judge appointed for the Court of Appeals of Rancagua -
is limited, according to the most recent information; to 20 cases of missing persons
who were srrested by army personnel cn 16 October 1973. A/ With regard to these
cases of missing persons, the Government of Chile informed the General Assembly in
1975 that two of the persons had never existed and that seven had been registered
by the Santiago Institute of Forensic Medicine as having died. j/ Reliable sources
report that, as with similar information provided on persons buried at

Lonquén (see below), the authorities of the Institute of Forensic Medicine state
that such information is false, It has also been reliably reporfed that the special
judge has been denied access by the military courts to the file on a case concerning
the discovery of bodies in the area which might be bodies of missing persons. In
addition, the military authorities have reportedly refused to provide the special
judge with the names of officers and men from the Military School of San Bernardo
that he had requested in order to question them about the arrest of the 20 missing
persons. The special judge appointed by the Court of Appeals of Temuco is xeported
to be investigating 27 cases, and the judge appointed for Concepcidn is
investigating five cases. The judge for the Court of Appeals of Chillén is reported
to have closed his investigation, which covered seven cases. Finally, in addition
to the special judges appointed at the request of the Supreme Court, on

22 August 1979, the Court of Appeals of Concepcidn, at the request of officials of
the Archbishopric of Concepcidn, appointed a special investigating judge for

20 cases of missing persons in the locality of Laja. In connexion with this
investigation it has been reported that the bodies of 18 persons secretly buried in
a cemetary at Yumbel have been discovered recently. Details on this case are given
below in chapter IV,

4/ El Mercurio, 27 March 1979. The names of the missing persons whose
cases are reported to be under investigation by the special judge of Rancagua
are: Adasme Nufiez, José Domingo; Cabezas Villegas, Pedro Antonio;

Castro Maldonado, José Ignacio; Gaete Balnaceda, Luis A.;

Lago Quinteros, Carlos Enrique; Lazo Maldonado, Samuel del Trénsito;

Lazo Maldonado, Luis Rodolfo; Lazo Quinteros, Samuel;

Maureira Gajodo, René del Rosario; Mufioz Pefialoza, Jorge Hernén;

Mufioz Penaloza, Mario Enrique; Nieto Duarte, Carlos Alberto; Pinto Garoca, Herndn;
Quiroz Pezoa, Laureano; Silva Carrenos, Ramén Luis; Serrano G laz, Roberto;
Valenzuela Alvarez, Basilio Antonio; Mufioz Pefialoza, Ramiro Antonio; and

Mufioz Pefialoza, Silvestre Rend.

La Situacién Actual de los Derechog Humanos en Chile, Vol, 2, October 1975,
pps 276-379 and 381-383.
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Investigation into the bodies discovered buried at Longuén

40. The Ad Hoc Working Group on Chile reported to the Commission on Human Rights
at its thirty-fifth session the discovery in December 1978 of a number of bodies
buried at Lonquén and the appointment of a special investigating judge a few days
sfter the discovery. é/ As is reported in detail below, the special judge
completed his investigation, in which the bodies were identified as those of

15 missing persons, and concluded that a carabinero officer was responsible. By
reagon of this latter fact the special judge declared himself without jurisdiction
and the case was transferred to the military courts. After carrying out his own
investigation, a military judge indicted and ordered the arrest of eight carabineros,
charging them with unnecessary violence leading to the death of the 15 persons
whose bodies were found at Lonquén. The eight carabineros were subsequently
released and the court decided that they could not be prosecuted because of the
smnesty of April 1978. 7/

41, As is also reported below, the relatives of the 15 persons whose bodies were
found at Longuén petitioned the military court asking that the bodies be returned
%o them for burial, but these requests were rejected. §/ On 3 September 1979 the
Association of Relatives of Missing Detainees began a hunger strike in

‘four Santiago churches and the Danish Embassy, calling upon the authorities to give
proper amnswers concerning the fate of missing persons and to do justice to the
martyrs of Lonquén. Objections were raised to the application of the Amnesty
Decree-Law in order to protect those who had killed the persons buried at Longquén
and to the failure to return the bodies to the relatives. 9/ Some 130 Catholic
priests and nuns fasted for 48 hours in support of the hunger strike and a number
of persons were arrested during demonstrations in favour of their demands. ;9/
On 11 September 1979 the military court, in a decision addressed to the military
prosecutor, ordered that the remains discovered at Lonquén be returned to those
legally establishing a family relationship with the persons whose bodies were
found and, as a result of this decision, the hunger strike was terminated. The
military prosecutor in the case was notified of the decision but nonetheless
ordered the Instiftute of Forensic Medicine to bury all the remains, with the
exception of those of Sergio Adriin Maureira, in a common grave at the town of
Isla de Maipo. The judge gave orders for Sergio Maureira to be buried there in a
separate grave. These burials took place without the families having been
notified. 11/ '

E/CN.4/1310, paras. 119-126.

See chapter IV below.

Bl Mercurio, 5 July 1979, and La Tercera de la Hora, 14 August 1979.
Bl Mercurio, 4 and 7 September 1979.

Bl Mercurio, 11 September 1979.

Bl Mercurio, 15 September 1979.
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Activities of the Association of Relatives of Missing Detainees

42, In addition to the hunger strike of September 1979, the Association of
Relatives of Missing Detainees has continued its activities duvring 1979 to obtain
information on the actual location or the fate of missing persons. On

18 April 1979 some 60 relatives of missing detainees chained themselves to the
fonce surounding the garden of the National Congress building, which now houses
the Ministry of Justice, in order to bring atiention to their call for proper
answers concerning the actual location or the fate of the missing persons and to
their objections to the use of the Amnesty Decree-~Law to protect the persons
responsible for the disappearsnce of detainees., ;2/ They were arrested and charged
with violating the law on the security of the State but were released on

2% April by the judge charged with the case, who found no basis for prosecuting
them. ;j/ In May 1979 the Association addressed a letter to the Minister for
Foreign Affairs pointing out the international repercussions of the problem of
missing persons in Chile and requesting that missing persons be released or that
their fate be clarified.

43, The Association of Relatives of Missing Detainees has drawn special attention
to cases of women who were pregnant when they were detained and are still missing.
Seven cases are cited in particular amd in two of them it is reported that the
women gave birth while in detention. However, no information has been obtained on
the location of the mothers or their children.(see annex IV).

44, The authorities of the Chilean Catholic Church have issued numerous statements
supporting activities of the Association aimed at determining the actual location
or the fate of the missing persons. ;ﬁ/ The Vicaria de la Solidaridad, on the
occasion of the opening of the judicial year in March 1979, stated in an official
petition to the Supreme Court that, in the 1light of the discovery of the burial of
missing perscns at Lonquén "and in order to restore the nationa. dignity and
preserve public morality, there is no alternative but to make a full and final
investigation of the hundreds of cases of disappearances still unsolved".

45. According to reliable sources, the manner in which the investigation into the
persons buried at Lonquén was carried out and the appointment by order of the
Supreme Court of the special investigating judges in five Courts of Appeals appear
to have had a two-fold effect. First, in known cases of missing persons new
witnesses are coming forward to testify, thus providing new evidence of arrest and
detention. Again, new cases of missing persons are coming to light and relatives
are now filing new complaints before the courts. For example, it is repocrted that

12/ Solidaridad, No. 68, April 1979, pp. 6-7.

13/ El Mercurio, 21 amd 22 April 1979. For more details see the Report of the
Special Rapporteur on the Situation of Human Rights in Chile to the
General Assembly at its thirty-fourth session.

14/ See, for example, Solidaridad, No. 68, April 1979, p. 6.
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the Vicarfa de la Solidaridad requested the appointment of special investigating
Judges for 29 cases falling within the jurisdiction of the Court of Appeals of
Temuco, 75 cases in Concepcidn, 51 cases in Chillén and that new complaints have
raised these figures to 39 for Temuco, 107 for Concepcidén and 75 for Chillén.

In chapter IV below, detailed information is given on new complaints filed in
connexion with missing persons in Laja and Osorno.

46. Although there are now some positive developments in the judiciary's attitude
towards missing persons, a tragic humanitarian problem still remains for those
relatives — parents, wives, husbands, children - who do not yet know the actual
location or the fate of their missing family members. As has been reported by the
Ad Hoc Working Group on Chile, this has decidedly adverse effects on the economic
situation and on the moral amd psychological condition of the relatives. _3';5/

15/ E/CN.4/1310, para. 128 and armex XITT; and A/33/331, paras. 376-37T.
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IV, MISSING PERSONS TN CHILE: AN ANALYSTS OF SELECTED CASES

Introduction

47. The exact number of missing persons in Chile will most certainly never be
known because of the disturbances in public order during the change of régimes in
September 1973, because accurate records werc not kept on events which took place
in the months that followed and beccausc in subsequent ycars a conscious effort was
made by the sccurity agencics to arrest and detain persons in circumstances which
would reduce the possibility of the arrests and detentions being reported by
witnesses. Organizations such as the World Council of Churches have estimated

that the number of missing detainees exceeds 1,000 and may even be close to

2,000, ;/ Statistics on a year-by-year basis are in some instances deceptive,

for during certain periods arrested persons remained missing for months ouly to
turn up later in official custody. In 1977 the Ad Hoc Working Group on Chile
prepared a computerized list consolidating the names of persons reported missing

to the International Committee of the RBed Cross and to the Vicaria de la Solidaridad.
The list contained 1,015 names. The situation of gome of the persons on the list
hags becn clarified. g/ While some persons reported missing werc found later on

and the information in other cases proved to be false, the fact that over 600
people have disappcar:d in Chile after arrest by Government agents is undeniable.
In 1976 the Vicaria de la Solidaridad presented evidence to the Supreme Court on
383 well documented casces of missing detainees and the number rose to 501 in 1977.
In Junc 1978 the Vicaria published a list of more than 600 such cases and the nost
recent information puts the figure at 669, With a view to obtaining an
investigation of the cascs of missing persons by the Government, in June 1978 the
Catholic Church in Chile began to transmit to the Minister of the Interior
background information on nmissing persons taken from the files of the courts and
the Vioaria..i/ At prescnt, background informatiosn has been subnitted on 477 cases.
This information has becen published in seven volumes under the title '"Dénde Estan?!
("Where are they?"), which contains more than 1,800 pages of informati-n.

48. Because it would be inmpossible at this stage to analyse the facts in each
cagse of reported nmissing persons,; a sclecti-n has been made of cases which appear
to be illustrative of cach period. Testimony and information gathered by the
Expert on the question of the fate of missing persons in Chile and by the Ad Hoc
Wyrking Gr up on Chile, the information submitted by various individuals and
organizati ns and the information published by the Vicaria have been analysed and
cross~checked t7 produce the surmaries given below.

49. The guestim »~f nissing persons must be studied in the context of the cvents
that to-k place in Chile in particular perinds and nmorc cspecially in the context
of the legal norms and the actual practice f£>llowed by the Chilean authorities in
natters of arrcst and detention in those perinds. Information on these subjects

1/ B/CN.4/1188, para. 100,

2/ A/32/227, paras. 124-127 and annex LV; and E/CN,4/1266 para. 68, For
corment by the Governnment »f Chile, sce E/CN.4/1290, Final Part, chap. IIT B.6.

3/ 1/33/33L, paras. 405-406.
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is included in each section. The period between September 1973 and the
presentation of this report has been divided into four parts: September to
December 1973; January to December 1974; January to December 1975; January to
December 1976 and January to December 1977. As indicated above, no cases of
missing persons have been reported since the end of 1977.

A. September to December 1973

50. By a military pronunciamiento on 11 September 1973, a junta composed of the
Commanders—in-Chief of the Army, Navy and Air Force and the Director-General of
Carabineros assumed supreme command of Chile and placed the entire country under
a state of siege and a state of emergency. Certain human rights were suspended
and jurisdiction in criminal matters was transferred from civilian to military
courts. A/ In particular, article 72, paragraph 17, of the Chilean Constitution,
which provides that during a state of siege the President of the Republic has the
authority to transfer individuals from one Department to another and to detain
them there, in their houses or at other places not intended for the detention of
common criminals, was invoked. 5/

51. The events of 11 September 1973 were followed by a period of achte internal
tension throughout Chile. Many persons were killed and many thousands arrested.
These widespread arrests were aimed at those who were connected in one way or
another with the Allende Government, either through their posts in national or
local goverrnment or through political parties, labour unions or other
organizations. Known supporters of the previous Government such as journalists,
university professors and students were also arrested, as were relatives of
members of the Allende Government., In addition, persons were arrestied who,
though not directly connected with the previous Government, were believed to be in
a position to supply information on persons who were being sought; other persons
were reportedly arrested by mistake. These arrests were carried out by military
personnel and carabineros and the individuals arrested were taken to military
premises or police stations and then transferred to places of detention such as
the National Stadium in Santiago and the National Stadium in Concepéidn. In
some cases persons reported voluntarily to the authorities in response to radio
bulletins ordering them to do so. §/

52. In the large-scale arrests of the period following 11 September 1973, the
normal legal procedures consisting of arrest warrants or decrees were #iot followed
and the eivilian court procedures for protecting liberty, for example the
application for amparo (a remedy similar to habeas corpus), were not applied. 7/

A/ See A/10285, paras. 85 et seq., and the Report on the Present Situation of
Human Rights in Chile submitted tc the General Assembly at its thirtieth session
by the Government of Chile (A/C.3/639), Part One, chap. II, para. IL.

5/ E/CN.4/1188, para. 64.

é/ Report of the Ad Hoc Working Group on Chile to the General Assembly at its
thirtieth session (A/10285, paras. 124-137). Report of the & Hoc Working Group
on Chile to the Commission on Human Rights at its thirty-second session
(E/CN.4/1188, paras. 73—99). Report on the Status of Human Rights in Chile by the

Organization of American States and Observations on the report by the Government of
Chile (E/CN.4/1166/4dd.3, chap. II, V and IX).

7/ A4/10285{ paras. 99 and 128; E/CN.4/1188, paras. 73, 97, and 10l.
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53. The special powers of arrest and transfer during a state of siege are,
according to the Chilean Constitution, to be exercised by the President of the
Republic., However, in the period from September tc December 1973 those powers
were exercised by "various and sundry administrative authorities', and
Decree-Law No. 228 of 24 December 1973 sought to legalize the retroactive use by
administrative authorities of the President's powers of arrest and transfer. §/
The Chilean Minister of the Interior, during a meeting with the Ad Hoc

Working Group on Chile in July 1978, discussed the situation of arrest and
detention prior to 1973 and the minutes of his statement read:

"SENDLET , 2/ which had been established on 31 December 1973 to pubt an end
to the disorganization which had existed previously vhen each department
had arrested and held detainees separately, had kept a list of detainees
until its disbandment on 26 April 1978, whereupon the list had been
handed over to CNI". 10/

At that same meeting with the Ad Hoc Vorking Group, the Chilean Under-Secretary
of the Interior described the conditions existing in the country in the months
impediately following 11 September 1973 and the minutes of his statement read as
follows:

"In the early days of September, Chile had been in what amounted to
a state of war. The armed forces and the carabineros had been involved
in sizable confrontations in various regions of the country and had
operated like an army. SENDET had been established in order to draw up
a list of detainees and to operate in conformity with the law. From
11 September 1973 to 31 December 1973, the information received had been
purely military in nature. The Ministry of the Interior had been without
office space, the Ministry premises having been destroyed in the shelling
of the Mint. The state of war was not something that had been egtablished
by decree, brt it had existed in fact., It was impossible to determine
what had happened during the state of war, since the information relating
to it was totally confused. Moreover, the courts had had no jurisdiction.
Authority to administer justice had been vested exclusively in the
military. The situation had been such that ordinary judges had not had
access to the courts'. l;/

54. The Executive Secretary of the Inter-American Commission on Human Rights,
after a visit to Chile from 12 to 17 October 1973%, reporied to the Inter-Americon
Commission on certain aspects of the situation in Chile during October 1973 in
the following terms:

§/ Report on the Status of Human Rights in Chile by the Organization of
American States, E/CN.4/1166/4dd.3, chap. IV.

2/ National Executive Secretariat for Detainees (SENDET); see chap IV B.

10/ Ad Hoc VWeorking Group on Chile, Minutes of the meeting with the Minister
of the Interior on 20 July 1978.

11/ Ibid.
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"With regard to summary executions, we can only refer to the news
published in this connexion in the newspaper El Mercurio of Santiago,
Chile, The newspaper stated in its 22 September edition that:

Wt a carabineros post, executions took place yesterday atb 6 a.m. of
three persons prosecuted by military justice for having machine-gunned
an ambulance on September 11!'; +the 28 September edition reported that
the ex~Governor of the province of Talca had been executed; the

2 October edition reported that nine persons had been executed
ton=-the-spot! in Santiago for opening fire on uniformed personnel;

the 5 October edition reported that !'Comandante Pepe'! had baen executed
in Valdivia; the 6 October edition reported that 16 extremists in
Valdivia, Temuco and Arira had been executed and the 11 October edition
that an extremist had been executed in Peerto Cisne.

"HRegaliing this subject, reference must also be made to the so-called
'Iaw:of Flight' (shooting prisoners while trying to escepe). According
to the 5 October edition of Ll Mercuric, this law was applied to three
individuals in Temuco; +the 11 October edition reported that the law ¢
was applied to three individuals in Concepcidn, and the 12 October edition
reported that the law was applied to six individuals in San Felipe', ;g/

55. It has been estimated that from 40,000 to 50,000 pexrsons were detained in the
period following September 1973; although many were released, the Inter-American
Commissicn on Human Rights reported that, on the basis of Govermment sources, some
5,500 persons were still in detention in June 1974. lé/ It is difficult to
establish the exact number of persons who were killed or disappeared between
September and December 1973, but the Vicaria de la Solidaridad has reported

247 strongly documented cases of persons who disappeared after being arrested
during that period. }g/ The following examples have been selected to illustrate
the cases of disappearance, and in particular the circumsfances in which persons
were arrested and subsequently disappeared during the period from 11 September to
December 1973.

1. Jorge Klein Pipper 15/

56, Mr. Klein Pipper, a member of the Communist Party, was an adviger to the
General Secretariat of the Govermment and a personal physician of former
President Allende. During the afternoon of 11 September 1973 military personnel
headed by General Javier Palacios arrested a group of Govermment advisems, civil
servants and security guards at the offices of the President of Chile

lg/ Report on the St tus of Human Rights in Chile by the Organization of
American States (E/CN.4/1160/Add.3, chap. II). See also Inter-American Commission
on Human Rights, Second Report on the Situation of Human Rights in Chile
(OEA /'Seww.L/V/I1.37, doc. 19 corr. 1, chap. II c).

13/ E/CN.4/1188, paras. 89-91; E/CN.4/1166/4dd.3, chap. XVT.
14/ E/CN.4/1310, para. 107.
15/ Dsnde Estén?, case N2.17L, v»l.3, p. 73L.
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(Palacio de la Moneda); amonz them was Mr. Klein Pipper. L photograph
published in the magazine 'Qué pasa" was reported as showing Mr. Klein in the
custody of carbbineros. Mr. Klein Pipper, as well as Lrsenio Poupin Dissel,
Enrique Huerta Corvaldn and Claudio Jimeno Grendi, vwho were arrested at the same
time but were subsequently relecased, were taken to the Tacna Barracks of the
Chilean fiir Force. Since then no information has been received cn the
vwhereabouts or fate of Mr. Klein Pipper. On 29 March 197/ an application for
ampaxo was submitted on his behalf and on 20 December 1974 it was denied. On
appeal, this denial was confirmed by the Supreme Court, which recommended on

31 January 1975 the appointment of a special investigating judge. On

29 September 1975 the special investigating judge declared himself without
Jurisdiction, basing himself on the fact that the persons malting the arrest were
military persomnel and were thus subject to military jurisdiction. The case was
therefore sent to a military court, which temporarily suspended the proceedings
on 14 September 1976.

2. Cuesta Barrira. Reports of missing persons and the discovery of bodies 16/

57. &4t the end of 1978 the Chilean press reported the discovery of at least two
unidentified bodies at Cuesta Barriga. The discovery was communicated to the
Court of Casablanca on 19 December 1978 by Monseigneur Jorge Hourton,

Suffragan Bishop of Santiago. In connexion with the information on the finding
of the bodies the Chilean press carried reports about executions which vere said
to have taken place in the area after 11 September 1973 and about persons from the
locality who had disappeared after having been detained. ;1/ One of these cases

is the following. In March 1979, Juan iLntonio Barrera Barrera filed a criminal
fomplaint (querella) for the attempted murder and the kidnepping of his son

José Guillermo Barrera Barrera. Juan Antonio Barrera stated that his son was
arrested by four carabineros under the command of Lieutenant Gerardo liravena Longa
on 12 September 1973 and transferred to the Carabineros post at Curacavi.

Juan Afntonio Barrera says his son informed him that, during the night of 15 ox

16 September 1973, he (José Guillermo Barrera) and six other detainees were talken
from the Carabineros post for transfer to the National Stadium at Santiago. The
six other detainees were Joaquin Mendoza Santibaflez, Nicolds Garate, Edmundo Manso,
Jorge Gdmez and Jorge Torc. He was also informed by his son that, when they
arrived at the highest point of Cuesta Barriga, the seven were made to leave the
vehicle they were travelling in, were lined up against a wall and shot with machine-
guns. The two detainees at the ends of the line, i.e. the son of Juan Antonio Barrera,
José Guillermo Barrcra, and another person named Patricio Venegas Santibaflez were
not killed by the gun fire and, by pretending to be dead, were eventually able to
escape. In his criminal complaint Juan Antonio Barrera states that in

February of the following year, 197., another son, Victor Barrera spoke on behalf
of the family and explained what had happened tc Col. Saavedra and an Air Force
officer named Marin at the Ministry of Defence in Santiago. The Lir Force
officer Marin, took Victor to Carabineros Major Herndndez at Talagante; the

latter requested that José Guillermo Barrera, who had escaped after the shooting in
September 1977, should come to him as soon as possible. José Guillermo Barrera,
his brother Victor and their mother went to Major Herndndez on 13 March 197 and
the Major spoke by telephone with Lieutenant Gerardo fLravena longa, Chief of the
Carabineros post at Curacavi. Major Herndndez assured the family that therc were

16/ See E/CN.//1310, para. 127 and annex XII.
17/ BSee, for example, E/CN.A/lBlO, anmmex XIT,
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no charges against José Guillermo and that they could go hone peacefully.

Juan Antonic Barvera states, however, that at 2 a.n. the next day, 14 March 1974,
five heavily arnmed hooded nen dressed in Carabineros and nilitary uniforms cane
to their home and took José Guillermo away. He said that one of the men who
took his son could be identified as Lieutenant Aravena Longa. Since then

Jogé Guillermo remains nissing. The results of the crininal complaint filed by
his father in 1979 were not known at the tine of the preparation of this report.

58. According to an article in the Chilean nagagine HOY, the judge investigating

the discovery of the bodies at Cuesta Barriza has in his files a photograph taken

on 13 Septenber 1973 at the Carabineros post at Curacavi which shows 18 detainces,

of whonn the following have been identificd: José Guillermo Barrera, nissing;

Nicolds Garate, nissing; Justo Mondoza Santibaficz, nissing; José Gdnez, nissings

Jorge Toro and Gastdn Manso dead, with death certificates issued by the

Institute of Forensic Medicine. 18/ On 10 December 1976 the President of the
ternational Committee of the Red Cross handed to the President of Chile a list

of persons who had been reported nissing to the Red Cross and the namec of

Segundo Nicolds Garatc Torres is on that list as having disappeared on

12 September 1973. 19/

3. Fernando de La Cyuz Olivarcs Mori. 20/

59. Mr, Olivares Mori, a staff member of the United Nations Latin American
Demographic Centre (CELADE) fron 1965 onwards, was arrested at about 10,30 a.m. on
6 October 1973 within United Nations prenises by Navy Licutcnant Jorge Osses Novoa,
who stated that he was acting on the orders of Major Vergara. Mr. Olivares Mori,
followed by a fellow staff menmber of the United Nati-ms, Mr. Jorge Arévalo Martinesz,
was taken to the Ministry of Defence. The arrest was witnessed by the Director

of CELADE, Mrs, Carmen Miro, and fifty employees. Mr. Arévalo was later informed
by Major Vergara that Mr. Olivares was under arrcst and had probably been taken to
the National Stadium. However, at the National Stadiun Mr, Arévalo was informed
that Mr. Olivares was not on any lists of detainees. On the day of Mr, Olivarecs'
arrest, an official of the Denographic Centre telephoned the Ministry of Defence
and, on 8 October 1973, a letter on the subject was scent to Major Moya of that
Ministry. The Ministry of Foreign Affairs was also notified on 5 November 1973.
In October 1977 the Legal Counsel of the United Nations drew the attention of the
Chilean authorities to this casc during a visit to Chilc. _2_1/ On 19 April 1974

an application for amparo was submitted to the Court of Appeals of Santiago,

which denied it on 31 May 1974, and the Supreme Court rcjected an appeal against
the denial on 11 July 1974. The Ministry of Defence and the Ministry of the
Interior have denicd the detention but the National Executive Secretariat for

18/ HOY, issues of 27 December 1978 to 2 January 1979; see E/CN.4/1310,
annex XII,

;Q/ See A/32/227, annex IV, No, 340,
_g_g/ Sece A/33/331, para. 410 and annex L1l.

21/ See A/C.3/32/7.
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Detainees (SEMDET), in document No. 3550-300 of 9 Jamuary 1974, acknowledged the
arrest of Mr. Olivares. Detailed information on this case was transmitted to the
Governmment of Chile by the Ad Hoc Working Group on 3 August 1978 and on

4 September 1978 the Government submitted the following report to the Group:

"With respect to the present case, which is of great concern to
the United Nations, in addition to the information furnished 1o the
Group during its visit to Chile and to what may be ascertained from
inquiries in Santiago, the following is submitted:

(a) The Working Group must take into consideration the fact
that the event concerned occurred in October 1973, more
specifically on the 5th of that month.

(b) On the vasis of the information supplied, the existence and
whereabouts of the Marine Officer Jorge Osses Novoa is being
investigated and an attempt is being made to find out who the

person named Major Vergara is and ito which branch of the armed forces
he belongs.

(c) Once these checks have been carried out and if the inguiries
are successful, statements will bpe taken from the persons concerned
regarding the alleged arrest of Fernando de la Crug Olivares Mori.

(d) In addition, efforts are being made to ascertain why such
statements were not taken previously or, if they were, where the
documents containing them are to be found.

(¢) Finally, an investigation is being conducted into the

x information regarding the arrest of Fermando de la Cruz said to
have been furnished by the Nationmal Office for Detainees
(Servicio Nacional de Detenidos ~ SENDET)". 22/

No further information has been received and the whereabouts or fate of
Mr. Olivares Mori remain unknown.

4e Longién: Missing persons from the Maureira, Astudillo and Herndndez familieg

60. The case of missing persons whose bodies were found buried in a kiln at an
abandoned mine near Lonquén will be dealt with in some detail here because it is’
the one case in which the fate of missing detainees has been clarified and the
persons responsible for their disappearance have been officially identified.
Furthermore, this case serves both as an example of a successful judicial
investigation by a judge making full use of his powers and as an example of the
failure of a judicial investigation when such powers were not fully used. This
case will be dealt with under the f£¢lloding headings: the arrests; legal action
to determine the whereabouts of the missing persons and official replies; the
discovery of bodies buried at Longuén and judicial investigations; and requests
by the relatives for the return of the bodies.

22/ £/3%/3%31, amex LII.
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(2) The arrests

(i) Maureira family: Sergio Adridn Maureira Lillo and his four sons,
José Manuel Maureira Mufioz, Rodolfo Antonio Maureira Muiloz,
Segundo Armando Maureira Mufioz and Sergio Miguel Maureira Mufioz,
were arrested late in the evening, 7 October 1975, between
9.45 p.m., and midnight by a group of five carabineros from the
Isla de Maipo Carabineros post.

(ii) Herndndez family: Carlos Segundo Herndndez Flores and his two
brothers, Nelson Herndndez Flores and Cscar Nibaldo Herndndez Flores,
were also arrested late in the evening of 7 October 1973 by the
same group of five carabineros from the Isla de Maipo post.

Ignacio Vergara Guajardo, a brother—in-law of the Herndndez, was
arrested at the same time but was released from the carabineros
post leter that night.

(iii) Astudillo family: ZEnrique René Astudillo Alvarez and his sons,
Ramén Astudillo Rojas and Omar Astudillo Rojas, were also
arrested on 7 October 1973 by the above-mentioned group of
carabineros from the Isla de Maipo Carabineros post. The
arrest was witnessed by Mrs. Astudillo and the rest of her
four children.

These arrests were carried out in the following order:

Tirst, Sergio Adridn Maureira Lillo was arrested at his

home, the members of the Herndndez family were then arrested

at their home, following which the brothers Sergio Miguel and
Rodolfo Antonio Maureira Mufioz were arrested at their homes.
Then the members of the Astudillo family were arrested at their
home and all the detainees weie taken to the Isla de Maipo
Carabineros post. Iater, the two sons af §éepio Adridn Maureira
were arrested at their father's house and taken to the
Carabineros post.

(iv) Arrest of other missing persons: Earlier on that same day,
7 October 1973, at about 10 a.m. four young men were arrested
in the Plaza de Armas of the town of Isla de Maipo and they
were taken to the Isla de Maipo Carabineros post. The men
were José Manuel Herrera Villegas, lMiguel Brant Bustamante,
Ivdn Gerardo Ordofiez Iama and Manuel Jesids Navarro Salinas,
With the exception of Ignacio Vergara Guajardo, none of the
persons listed above have been seen alive since their arrest,
nor were their families able to obtain information on their
fate until after the discovery in December 1978 of the bodies
buried at Longuén.

(b) Iegal action to determine the whereabouts of the missing persons and
official replies

61. In response to an application for amparo filed on behalf of the missing
members of the Maureira, Herndndez and Astudillo families, official reports from
the Isla de Maipo Carabineros post dated 10 and 12 December 1974 state that they
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were arrested because they had been surprised in a clandestine meeting at the home
of Sergio Adridn Maureira Lillo, that they all were known to be comnected with
leftist extremists and, together with others, they were planning attacks on
carabineros from the Isla de Maipo post and their relatives. These reports also
state that, in order to dctermine the real scope and objectives of their activities,
they were sent to the National Stadium in Santiago to be questioned by

specialized personnel and that their arrival at the National Stadium was shown

in a receipt dated 8 October 1973, signed by a Sergeant Gonzdlez. The reports
also note that there was no arrest warrant from a court or detention order from

the Ministry of the Interior.

62. An application for amparo presented to the Santiago Court of Appeals on

29 March 1974 was rejected on 28 November 1974. However, the Supreme Jourt, on
an appeal against the rejection, ordered the appointment of a special invaestigating
Jjudge. On 29 September 1975 the judge declared himself without jurisdiction
(because the case came under the jurisdiction of the military courts). The judge
reached this decision on the basis that the Carabineros had reported delivering
the detainees to the National Stadium but that SENDET had not said anything either
about receiving or not receiving the detainees. Consequently either the
Carabineros or EEIDET were responsible and both organigations came under the
jurisdiction of the military courts. The case was then ftransferred to the
military courts and the investigation was temporarily suspended on

14 September 1976.

63, In October 1975 the Government of Chile presented information to the

General Assembly concerning missing persons and, in that information,

Sergio Adridn Maureira Mufloz was listed as a presumed missing person who had
never existed. Undexr the heading of persons reported missing who had died, the
Govermment reported that the Santiago Institute of Forensic Medicine listed

José Manuel Maureira Mufioz as having died at 8.30 p.m. on 11 October 1973;

Rodolfo Antonio Maureira Mutioz as having died at 1 p.m. on 15 October 1973;
Segundo Armando Maureira Mulloz as having died at 2 p.m. on 15 Gotober 1973;

Nelson Hern#indez Flores as having died at 2.30 p.m. on 11 October 1973 and

Oscar Humberto Herndndez Flores as having died at 12.30 p.m. on 9 October 1973._g§/
However, in 1977 the Govermment of Chile informed the Commission on Human Rights
that, according to the Institute of Forensic Medicine, there was no record of the
death of Segundo Armando Maureira Mufioz and that the Central Identification Office
reported no one registered there by the name of Oscar Herndndez Flores. gg/

(c) The discovery of bodies buried at Lonquén and judicial investigations

64, In December 1978 a number of unidentified bodies were discovered buried at an
abandoned mine near the town of Longuén. The press reported that the discovery
was a result of a confession made to a Catholic priest and that the information
had been conveyed to Enrique Alvear, Suffragan Bishop of Santiago, who, togethexr

23/ La Situacidn Actual de los Derechos Humanos en Chile vol. No. 2,
October 1975, pp. 375-391.

24/ EB/ON.4/1247/add.1, chap. V.
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with other persons, transmitted it to the Supreme Court of Chile. As a resuld,
Appeals Court Judge Adolfo Bafiados was appointed special investigating judge to
investigate the discovery of the bodies and the press reported that, under the
supervigion of Judge Bafiados, the remaing or partial remains of a number of persons
were removed from a circular upright kiln and sent to the Institute of Forensic
Medicine at Santiago for examination. The manner in which the bodies were buried,
as reported in the press, reveals an effort to make their discovery difficult. gg/

65. Information concerning the investigation carried out by Judge Bafiados
indicates that the steps he took includeds

(a) Instructing all the courts in the area to report to him on the
hearings they had held in connexion with the disappearance of persons;

(b) Questioning many peasants, who made statements on the events that had
occurred in the area in the days following 11 September 1973;

(c) Requesting those who had made the discovery to provide any information
they had on missing detainees, including information on applications for amparo
presented on their behalf and on criminal proceedings;

(d) Collecting all the information that could be provided by the group of
relatives of missing detainees;

(e) Summoning and questioning the relatives of missing detainees in the
area;

(f) Requesting reports from the Institute of Forensic Medicine and the
Technical Iaboratory of bthe Investigation Bureau. The Institute of Forensic
Medicine was requested to identify the remains and determine the time and
possible causes of the deaths;

(g) Taking steps to have the relatives of the missing persons identify the
clothing found in the kiln. These were the steps which finally made it possible
to identify the corpses; and

(h) GQuestioning all the carabineros who had been on the staff of the
Isla de Maipo post in early October 1973.

All of these steps enabled Judge Bafiados to arrive at the conclusion that the
persons whose remains were found in the kilns at Lonquén were the same group of
young people and peasants who had been arrested by the Isla de Maipo carabineros
on T QOctober 1973,

66, Carabineros Captain Lautaro Castro, vho was in charge of the Isla de Maipo

post in October 1973, and other members of that post reportedly testified in the
investigation that they had arrested the eleven members of the Maureira,

25/ E/CN.4/1310, paras., 119-126,
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Herndndez and Astudillo families and had taken them to the Carabineros post for
the reasons reported above. They denied arresting the four young men

José Manuel Herrera Villegas, Miguel Brant Bustamante, Ivan Gerardo Ordofiez Lama
and Manuel Jesds Navarro Salinas. The carabineros testified that on the same
night, 7 October 1973, the eleven were placed in a van to be taken to the

National Stadium at Santiago, but on the way they stopped near the Lonquéu kilns
because one of those arrested had stated that guns had been hidden in the kilns.
It was about midnight and all eleven were taken from the vans and marched off
towards the kilns in search of weapons., A% that moment unknown persons began to
shoot at the carabineros and the eleven prisoners fled. After the firing stopped
the carabineros found all zleven dead and they were buried in the kiln because the
carabineros feared reprisals. After a search of the surrounding areaj no trace
was found of the persons who had shot at the carabinerogs. None of the
carabineros were wounded. Captain Castro testified that during subsequent
judicial enquiries he had lied because he had feared reprisals. However,
carabinero Nancupil Raquilea reportedly testified that, in addition to the eleven
members of the Maureira, Herndndez and Astudillo families, the four young men
wvhose names are given above had in fact been arrested and detained at the

Isla de Maipo Carabineros post and that they had all been kept at that post for
some days before being placed in a van for transfer to Santiago.

67. After completing his investigation, Judge Bafiados decided on

5 April 1979 that, since military personnel had been identified as being
responsible for the death; the case came under the jurisdiction of the military
courts a..l he thus transferred it to the Second Military Court of Santiggo.  Three
days later, on 8 April 1979, Judge Baflados submitted a report on his investigation
to the Supreme Court which reads as follows:

"In pursuance of the provisions of article 563 of the Code on the
Organization of the Courts, I hereby report to you the action which,
in my capacity as investigating judge and on instructions from the
Supreme Court, I have been taking in connexion with case No. 123/3
before the Court of Talagante.

The basic statements required for the Jjudicial inquiry having been
received, it has proved possible, as a result of the completion of the
expert appraisals deemed necessary, the personal conclusions reached
after numerous visits to the site of the occurrence and the
examination of similar cases, to arrive at the following conclusions,
without prejudice to whatever may be brought to light by the steps
still pending and bearing in mind the fact that the case is still at
the investigation stage:

(a) The corpses buried in the lime kiln are those of the persons who

were arrested or abducted on 7 October 1973 at Isla de Maipo and whose
names have hitherto been included in the lists of missing persons as a
matter of public knowledge;

(b) The information provided by the records of the investigation
support the presumption that this case involves several acts of homicide,
apparently perpetrated on a single occasion;
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(¢) The official reports previously available stated that 11 of the
dead persons had been arrested by carabineros and sent to the prison
camp in the National Stadium. However, there is recent evidence from
the Ministry of the Interior, transmitted by the Ministry of Defence;,

to the effect that these persons never reached the aforesaid prison camp;

() fimilarly, an official statement that the bodies of some of the
aforesaid persons were received at the Institute of Forensic Medicine in
1973 o1 1974 does not seem entirely reliable for reasons based on many
points in the investigation;

(e) Captain Lautaro Castro, who on the date on which the events undex
investigation were estimated to have occurred was the senior officer
at the Isla de Maipo pest, and the men who were under his command at
that time admit that they arrested 11 of the missing persons concerned
(who number 15 in all), They also admit that these persons were not
delivered to the National Stadium and state that they died as a result
of shots fired by unknown persons during the night when the police unit
was taking the prisoners to the area of the kilns in order to carry out
a search for weapons which were believed to have been hidden there;

(f) This explanation runs counter to the facts of the investigation

and is, moreover, inherently implausible since it is scarcely conceivable
that in the circumstances described the bullets hit only the prisoners and
not their captors, that there should be no other trace of any kind of

the shooting which occurred there and that in all cases the wounds were
such that they caused the victims to die instantly;

(2) According to the reports and medicel records obtained from the
nstitute of Forensic Medicine, there were no traces of bullet wounds
in the skeletons and remains examined at the Instity . Ccasequently,

the deaths must be attributed to other causes;

(nh) For these reasons, at this stage of the investigation,
Captain Castro must be held responsible for the facts brought to light;

(i) According to his statement and the statements of the other
police officers, as referred to above, they were all acting in the
performance of their official duties;

(3) Consideration was given to the dossier compiled by the Second
Military Court of Santiago, Judse Enrique Zurita having declared himself
not competent to act. In this case, which bears the reference

number 1382/76, the Court is investigating the possible offence or
offences committed in connexion with the disappearance of precisely

the eleven persons arrested by the carabineros. who accarding to the
information supplied by the uniformed police, were five members of the
Marreira family, three members of the Herndndez family and three members
of the Astudillo family. This case (No. 1382) was suhuitted to, and
accepted by,the Military Court a long time before the curvent
investigation was initiated at the beginning of Decumbey 1978;
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(k) Action on the above case in the Military Court has been suspended
as a result of a temporary stay of proceedings;

A1l the foregoing facts, honourable members of the Supreme Court,
compelled me on the 5th of this month to transmit the three volumes
of the present investigation, together with all the annexes and the
dossier in question, to the Second Military Court so that it may be
apprised of them and sutstantiate them, since the ordinary courts are
not competent in the matter for the two basic reasons previously stated.

At present, all these documents are in the possession of the
Military Court, so that it may study them.

This is all I have to report to the honovrsbhle members of the
Supreme Court."

68. The Military Judge of Santiago accepted jurisdiction in the case on

12 April 1979 and assigned it to the Second COffice of the Military Prosecutor of
Santiago, which undertook a new investigation into the case that repeated much
of the investigation carried out by Judge Badiados., On 2 July 1979 the

Military Prosecutor officially indicted eight carabineros (Lautaro Eugenio
Castro Mendoza, Juan José Villegas Navarro, Felix Héctor Sagredo Aravena,

Manuel Enrique Mufioz Rencoret, Jacinto Torres-@énzales, DavidcColiqueo Fuentealba,
José Luis Mario Belmar Sepilveda and Justo Ignacio Romo Peralta), charging them
with unnecessary violence causing the death of the 15 persons whose bodies were
found in the Lonquén kiln. The eight carabineros were detained in their
respective service units at Santiago. 26

69, On 5 July 1979 lawyers acting for fthe relatives of the persons whose bodies
were found at Lonquén submitted a petition to the Military Court that had
indicted the eight carabineros, requesting that the charges should be increased
from unnecessary violence causing death to nomicide, kidnapping and falsification
of documents. At that time the relatives 2lso asked that the remains of their
family members be returned to them. gz/ This request was not granted. In

August 1979, General Enrique Morel Donoso, the Military Judge of Santiago,
decided to suspend proceedings against the eight carabineros, basing himself on
the Amnesty Decree-Law of April 1978. The eight were released on bail and the
decision suspending the case against them was referred to the Military Court which
has the power to confirm or revoke the decision, 2§/

70. The investigatbtion by Judge Baliados led the carabineros to admit that they had
provided false information, either through official documents or in testimony to
Chilean courts investigating the disappearances prior to the discovery of the
bodies, In addition, it is reported that an investigation was made into the

26/ El Mercurio, 3 July 1979.
27/ EL Mercurio, 5 July 1979.
28/ El Mercurio, 17 August 197%.
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origin of the information provided to the General Assembly by the Government of
Chile in which the Government stated that seven of the missing persons were listed
as having been registered as dead by the Santiago Institute off Foremsié Medicine.
In this regard, the present Director of the Institute reportedly stated in
connexion with the Institute's report and the relevant autopsy reports that:

"The autopsy reports on sheets 389, 390 and 391, which are in the
Institute s archives, have been made available to you as an illustration
of the possible length of the list of 'presumed missing persons who
turned up in the records of the Santiago Institute of Forensic Medicine'.
The autopsy registration or report numbers next to the names of Armendo,
Antonio and Manuel Maureira Mufloz match the numbers in that list of
presuned missing persons.

The list is obviously inaccurate, at least with regard to report No. 3332,
for when the corpse was examined, it turned out to be that of a woman.

A% the bottom ef a photocopied list I happened to see in an official
publication with a green cover - issued, T think, in 1975 -~ there was a
signature by Dr. Veas which we ldentified as that of Dr. Vargas, but I do
not know what motives he might have had for signing the report".

With regard to the signaturé it is reported that some of Dr. Vargas'

collaborators — Dr. Vargas is dead - state that it was his signature, while others
had doubts. It was also stated that the stamp used on the document submitied to
the United Nations is similar but smaller than that used by the Institute in 1975.
Furthermore, no official letters transmitting the document to the Ministry of
Foreign Affairs were discovered, but three hand-written lists of the names on the
Ministry!s 1ist were found in the Institute's safe.

() Requests by the relatives for the return of the bodies

71, The relatives of the persons whose remains were buried at Lonquén made
repeated requests to the Military Prosecutor, the Military Court and the Chilean
authorities for the return of the remains of their family members in order to
enable them to be given a proper burial, This was one of the points raised during
the hunger strike begun on 3 September 1979 in four Santiago Churches and the
Danish Embassy by the Association of Relatives of Missing Detainees and the

hunger strike was ended when, on 11 September 1979, the Military Court announced
its decision to return the bodies to the xelatives. The Military Court's order
reads, in part, as follows:

"It is hereby ordered that the military prosecutor in the case should
have the appropriate person hand over the human remains found during the
investigation to anyone who can legally prove that he is related to the
persons involved". 29/

The Military Prosecutor, Gonzalo Salazar, reportedly agreed on 13 September 1979 to

hand over to the relatives the order instructing the Institute of Forensic Medicine
to deliver the remains to them. However, this was not done and the relatives

29/ Il Mercurio, 15 September 1979.
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learned by radio on 14 September 1979 that the Institute had buried all the remains
in a eemetery at Isla de Maipo. The remains of Sergio Adridn Maureira Lillo were
buried separately and the remains of the other 14 persons were placed in a

common grave. The Military Prosecutor's order to the Institute read as follows:

"In case No, 200-79, it has been officially ordered that you should
arrange to hand over the identified remains to the nearest relatives
or kin, in accordance with the legal rules and regulations in force,
in the town of Isla de Maipo.

After verifying the relationships stated in the appropriate filiation
certificates, you shall hand over for burial the remains of

Sergio Adridn Maureira Lillo. For legal purposes, the Institute shall
request the entries to be made in the Civil Register.

Since the records show that the skeletal remains cannot be identified,
arrangements shall be made for their legal burial in the town of
Igla de Maipo, where the deaths occurred.'" 30/

72. On 14 September 1979 the Archbishopric of Santiago issued the following
declaration relating to the burials:

"The Archbishopric of Santiago, moved by what it considers the
inconceivable and cruel fate of the Lonquén victims, feels inescapably
bound to state the following:

1. It is a matter of public knowledge that the relatives of the missing
prisoners, in seeking their loved ones,; have resorted to many judicial
and administrative measures, without any result.

2. The Church has been with them in their long and painful ordeal.
It has appealed to the highest authorities of the country on innumerable
occasions, both publicly and privately, without obtaining any reply.

3 In the last few days the relatives have been on hunger strikes in
an effort to obtain some response, however slight, to their legitimate
petitions. They have been supported by days of fasting and prayer on
the part of bishops, priests, nuns and the faithful. These actions
ended on 11 September, when the Military Court ordered that the remains
of the Lonquén victims should be handed over to their families.

4. On 13 September the Second Military Prosecutor undertook to issue
the necessary authorization for the relatives to claim the victims!
remains at the Institute of Forensic lMedicine.

On the tasis of that information and at the request of the close

relatives, a Requiem liass was arranged for 3 p.m. today, Friday, at the
Franciscan Church of Recoleta,.

jQ/ Ll Mercurio, 15 September 1979.
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The necessary authorization could not be obtained either yesterday
afternoon or at any time today, Cespite the countless requests made to the
Jjudicial authorities end to high-ranking govermment officials.

While those representations were being made, we learned to our shock
and consternation that the remains had already been buried by officials
of the Institute of Forensic Medicine, without any consultation with the
close relatives. Furthermore, the body of Mr. Sergio A. Maureira Lillo
instead of being handed over to his relatives - as stipulated in an order
from the Military Prosecutor - had been taken direct tc a cemetery at
Isla de Maipo and buried there. So far as can be ascertained, the
remains of the other victims were buried in a common grave.

This action is the culmination of the countless humiliations endured
by these people over the last few years.

5. The Church of Santiago cammot but raise its voice in vigorous protest
against this unfeeling and inhumane attitude to the sufferings of fellow
human beings. By what right may a person be buried without the consent
of his relatives? The Church of Santiago considers itself morally bound
to continue supporting these families in their legal proceedings also.

6. Tre Church does not speak out simply because human dignity has been
grossly violated; it also feels deeply wronged. Several government
authorities are aware of the goodwill efforts it has been making for

some time past in search of a Just and fitting solution that would
contribute to the longed-for national reconciliaticn. They also know
what steps have been taken, in agreement with the families concerned, to
attain those objectives, including the holding of the funeral ceremonies.
Once again the Church of Santiago has not been heeded. It feels injured
in its mission of protecting human dignity, which it . holds sacred since
that mission comes from God, its witness and Jjudge.

7. Furthermore the Church grieves at this new affront to the feelings
of those who love their country and who desire to follow the paths of
respect and justice which lead to frafernal co-~existence. These
events unhappily help to tarnish Chile's image in the eyes of the world
and of the universal Chuxrch.

8. Sharing the sorrow of the mourners we have decided, at their request,
to hold the Requiem Mass in our Cathedral at 11 a.m. tomorrow, 15 Sepiember.
Together we shall pray for these families, that in their hour of sorrow

the Lord may grant them the gift of strength. We shall also pray for our
conversion and for that of the persons responsible for these deeds so that
they may never occur again. Firally, we shall pray for the eternal

repose of those to whom it has not been possible to give a funeral according
to the rites with which the Church honours its dead.

O. On this day of Our Lady of Sorrows, accompanyir,: hnr 3cn on the Cross,

we reject all violence and beg for her intercessiorn zr #hat the capacity to
love and to forgive may be renewed in us".
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It has been reliably reported that the procedure followed in Chile in the

past concerning deaths of a large number of persons whose identities are known
but where difficulties are encountered in identifying the remains, for example
in aeroplane disasters, has been to return the remains to the families and allow
them to organize the normal funeral service and burial.

5. Bautista van Schouwen Vasey 31/

73. Mr. van Schouwen Vasey held both British and Chilean nationality and was a
member of the Central Committee of the MIR (Revolutionary Left Movement).

Because of his political responsibilities, begimning on 11 September 1973 the
Government requested through the media information that would lead to van Schouwen's
arrest and offered a reward. 32/ Together with four other persons, he was

arrested on 13 December 1973 in the Rectory of the Capuchinos Catholic Church

by individuals dressed in civilian clothes. The body of one of the other persons
arrested, Patricio Munita Castillo, was returned a few days later to his family.
Another person arrested, Father Enrique White, was subsequently released. An
article in "El Mercurio'" of 21 August 1974 stated:

"For the second time in two months the Court of Appeals denied the
application for amparo submitted by the defence attorney of the ex-IMIR
leader Mr. Bautista van Shouwen. Mr. Bautista van SHoswesn is being
charged by the First Military Prosecutor of Santiago. This extremist
was detained on 13 December 1973, shortly after the military takeover
of 11 September 1973. Bautista van Shouwen is now under arrest in a
national prison."

Reports indicate that he was admitted to the Valparaiso Naval Hospital for
treatment of injuries caused by torture and that he was photographed in that
hospital, Furthermore, on 8 August 1974 the Minister of the Interior informed
the Criminal Court of Santiago in connexion with the criminal case concerning

van ehauren Vasey's disappearance that van Schouwen "is at the disposal of the
First Military Judge of Santiago". However, this statement was revised a month
later by the same Ministry to say that "an involuntary error" had been committed
and that it was Roberto Fernando var Schouwen Vasey who was under arrest, not his
brother Bautista.

T4e On 19 February 1974 an application for amparo was submitted to the

Santiago Court of Appeals, which based its decision on the replies in the
negative from the Ministry of Interior and other authorities and rejected the
request on 4 June 1974. A criminal complaint was then filed with the Second
Criminal Court of Santiago, which tempora. iy suspended the proceedings on

30 July 1975. In March 1979 a lawyer for the family of Bautista van Schouwen
filed an application for ampar- which was rejected. However, instructions were
given to the special investigaving judge for Santiago to include this case in his
investigations. No further information on this case has been received.

31/ Dénde Dstén?, case No. 270, vol. 5, p. 1095.
32/ See, for example, Ll Mercurio, 28 September 1973.
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6. Opening of new court proceedings for persons who disappeared in 1973

Criminal complaint concerning the disappearance in 1973 of eleven persons in
Osorno and nearby towns

75. In May/June 1979 a criminal complaint was filed with the First Criminal Court
of Osorno for the crimes of kidnapping, serious injury and possible homicide
committed against eleven persons in Osorno and the region. 33/ Below are brief
indications of the elements in each case.

(a) Santiago Domingo Aguilar Duhau 34/was Governor of the Department of

La Unidn until 11 September 1973 and a member of the Communist Party.

He was arrested on 17 September 1973 at about 9,45 a.m. at Police Station No. 3
in Osorno, where he had gone to obtain a permit to move. Various witnesses
informed Mr. Aguilar's wife that he was detained there from 17 to

19 September 1973. On 6 October 1973 a complaint was made to the Office

of the Military Prosecutor of Valdivia concerning his disappearance.

(v) Imcio Herndn Angulo Carillo 35/ A member of the MAPU Worker Peasant
Party, he was arrested on 15 September 1973 at 10 a.m. by carabineros
from Puerto Octay under the command of Lieutenant Juan Rfos. After his
arrest, his wife visited the possible places of detention and was told
that her husband's name was not on the lists of detainees.

(¢) Héctor Alejandro Barria Bassay and Guido RicardoBBarria Bassay
(brothers). 36/ Members of the Socialist Party, they were arrested at
12 noon on 16 October 1973 by carabinerog from the Ric Negro Carabineros
Station under the command of Lieutenant José Herndn Godoy Barrientos.
They were taken to the "Retén de Riachuelo!" and transferred on

17 October 1973 to the Rio Negro Station., Their mother reports that
Iieutenant Tomas Palmovich of the Osorno Carabineros Court said that

the brothers were being prosecuted in that court and that they were in
the city jail. At the Jjail and other places of detention she was
informed that they were not being held.

() René Burdiles Almonacid 37/ A member of the MAPU Worker Peasant
Party, he was arrested during the morning of 16 September 1973 at the
Puerto Outmg Carabineros Post, where he had reported in the company

of his mother %o Lieutenant Juan Rios Villalobos. Lieutenant Rios

had visited the Burdiles house the night before in search of René Burdiles.
Renéis father reports that on 20 September 1973 his name was found on the
list of prisoners of Osornc the Station No. 3 but he was informed his son

had been freed.

Solidaridad, No. 71, June 1979, p. 8.

Dénde Estdn?, case No. 305, vol. 6, p. 1209,

Ibid, case No. 307, vol. 6, p. 1217,

Ibid., cases No. 309 and 310, vol. 6, pp. 1221 and 1223,
Tbid,, case No. 311, vol. 6, p. 1226.

Rkl
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(e) Arturo Chexéh Sulsado. 33/ A member of the Socialist Party and a
trade union official, he was arrested on 17 September 1973 at the San Pablo
Carabineros Post. He had gone there as a result of instructions given fo
his wife by Lieutenant Nelson Rodriguez Meléndez during a search of her
home earlier in the day. His wife was informed that he had been
transferred to Osorno. Chacdén's mother reports that she did not take

any legal action because of threats by carabinercs from San Pablo.

(£) Ral Wladimir Teveque Carrasco and Rodolfo Ivédn Levegue Carrasco 39/
(brothers). Both were membexrs of the Communist Youth of Osorno and

were arrested at about 10 a.m. on 15 September 1973 by carabineros from the
Osorno Station No. 3, A neighbour informed the mother of Radl and
Rodolfo that he had seen both of them at the Station on 16 September 1973.
The mother was informed at the Station that their names were not on?

the list of detainees. She reported difficulties in making complaints

to the authorities about the disappearance of her sons and, after her
husband udso was arvested, she took no more legal actions out of fear.

(8) Marco Sandoval Vdsquegz. AQ/ A Communist Party representative on the
Municipal Council of Ric Negro, he was arrested at his home at about
1.45 pem. on 17 September 1973 by carabinerog from the Rio Negro Station
under the command of Major Hans Schemberger Valdivia. Ilater that day,
his wife was informed at the Rio Negro Station that her husband had been
transferred to Osovrno. One week after his arrest, Sandoval's wife and
mother were able to speak with him at the Osorno Carabineros Station.
From there he was taken to the Egstadio EspaBlol at Osorno, where he
stayed until 7 October 1973, when he and six other prisoners were taken
away in a Carabineros lorry. The Prefect of Osorno reported on

14 August 1979 that Sandoval had been arrested and released. The
National Executive Office for Detainees (SENDET) reported on two
occagions that Sandoval was not registered by thatl office.

(h) José Mateo Vidal Panguilef. é}/ A member of the Socialist Party, he
was arrested at about 4 p.m. on 17 September 197% at Osorno Station No. 3
by Captain Adridn Ferndndeg Herndndez. Vidal had gone to the Station

as a result of a military order read out over the radio, ordering him

to report to the police, He was accompanied by his wife,

(1) Carlos Zepata Aguila. 42/ A member of the Socialist Party and a
trade union official, he was arrested at about 6 p.m. on 17 September 1973
by carabineros from the San Pablo Station; one of them being

Lieutenant Nelson Rodriguez. He was reportedly taken from the San Pablo
Station to the Osorno barracks. At the end of September 1973, Zapata's
mother filed a criminal complaint with the Osorno Criminal Court.

%8/ Ibid., case No. 312, vol. 6, p. 1228,
39/ Ibid., cases No. 313 and 314, p. 1230~1236.
ﬁ@/ Ibid., case No. 318, vol. 6, p. 1247,
43/ Ihid., case Ho.3309,vedl.16, p. 1249.
gg/ Tbid., case No. 320, vol. 10, p. 1249.
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Criminal complaint concerning the disappearance in 1973 of 20 persons in laja

76, At the request of the Department of Social Assistance of the Archbishopric of
Concepcidn, the Court of Appeals of Concepcidn on 22 August 1979 designated

Jogé Martinez Gaensly as a special investigating judge to investigate the
disappearance of twenty persons in Iaja during September 1973. The relatives of
the missing persons had already filed a criminal complaint concerning kidnapping
and murder against thirteen carabineros from the Laja Carabineros Post. The
allegations are that the twenty persons were arrested after 11 September 1973 and
held at the Iaja Police Station until the morning of 18 September 1973, when they
were taken from the Police Station for transfer to the barracks at Los Angeles.
However, it is reported that they never arrived there. Aj/ With two exceptions,
the files on these missing persons were presented to the Minister of the

Interior. The nzmes of the missing detainees are given below and followed by

the mumber of the corresponding case in the publication Dénde Estdn?: Fernando
Granddn Gélvez (420), Jorge Andrés Lamana Abarzia (424), Rubén Antonio Campos
Lépez (417), Juan Carlos Jara Herrera (422), Radl Parada Urra (431),

Tnis Armando Ulloa Valenzuela (430), Omar Sanheuza Contreras (429),

Dagoberto Enrique Garfias Gatica (419), Luis Alberto del Carmen Araneda Reyes (416),
Juan Antonio Acufia Concha (415), Juan Villaroel Espinoza (432), Heraldo del Carmen
¥ufioz Mufioz (426), Jorge Lautaro Zorrilla Rubio (433), Federico Riguelme Concha
(427) s Mario Jara Jara (423), Jack Bduardo Gutiérrez Rodriguez (421),

Alfonso Segundo Macaya Barrales (425), Luis Saéz Espinoza (428) and Manuel Mario
3ecerra Avello 44/ and Wilson Mufioz Rodriguez 45/.

77. In connexion with the investigation being carried out by Judge José liartinez
Gaensly, it was discovered that eighteen bodies had been secretly buried in a
grave in the Yumbel cemetery and, upon the judge’s instructions, the bodies were
exhumed on 2 October 1979 and handed over to the Concepcidn Institute of
Forensic Medicine. A statement by the Archbishopric of the Catholic Church of
Concepcidn on 3 QOctober 1979 reported that the remains appeared %o be the corpses
of persons arrested in Laja and San Rosendo in September 1973 who were missing
and an article in "Le Monde"” of 10 Octolker 1979 reports that relatives have
identified 13 of the 18 corpses and that the examination carried out by the
Institute of Forensic Medicine showed the bodies to be 18 of the 21 persons
reported missing in September 1973,

43/ 1la Tercera de la Hora, 7 August 1979; El Mercurio, 23 and 25 August 1979.
44/ No case report was published on this person.

45/ No case report was‘published on this person. He was reported missing
$o the International Committee of the Red Cross. See A/32/227, amnex LV,

No. 617. ‘
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B. Januvary to Decembe: 1974

78. Throughout 1974, Chile remained under the state of siege that was initially
proclaimed on 11 September 1973 for six months and extended for periods of

six months in March and September 1974. As from September 1974, the level of
the state of siege was reduced from that of internal war to that of internal
defence. gé/ The special powers of the President of Chile concerning arrest and
transfer remained in effect but the exercise of these powers was delegated %o
the Goverrmment Junta acting through decrees signed by the Minister of the
Interior. AZ/ Under Chilean law prior to September 1973, such decrees would have
been effective only after a check on the legality of Yheimw substance and form by
the Office of the Comptroller-General of the Republic. However, after
September 1973 the Compiroller's Office, except for a brief period in 1977,
decided not to review decrees ordering arrest and a potentially important
safeguard of the human rights of the detainees thus became ineffective. AQ/

79 In order "to deal with the problems arising out of the existence of persons
deprived of their liberty under the powers derived from the state of siege' the
National Executive Secretariat for Detainees (SEMDET) was established by
Ministry of Defence Decree No. 517 of 31 December 1973. 42/ Decrees ordering
arrest and decrees ordering release were centralized at the Secretariat, which
kept a list of detainees from the time it was established until it was

disbanded in April 1978. Qg/ It seems that this list refers only to persons
arrested under an order issued by the Ministry of the Interior.

80. The National Intelligence Directorate (Direccidn de Inteligencia Nacional),
DINA, was established under Decree-~law No. 521 of 14 June 1974 as an organ of a
"professional and technical character responsible direct to the Govermment Junta"
and not to any Ministry. DINA was vested with authority to co~ordinate the
activities of other intelligence services and these other services supplied DINA
with personnel., DINA was also vested with the power to make arrests and searches
under the state of siege by articles of Decree-Law No. 521 which were kept secret
and not published in the Official Journal. Ql/ Imployees of DINA were under no
obligation to appear in courts and give evidence. 52/ DINA was thus immune from
judicial supervision and reported direct to the Govermment Junta. This explains
why the Minister of the Interior could respond to requests for information about
arrested persons with the formula "not being detained by an order from the
Ministry" when the persons were actually in detention. The Ad Hoc Vorking Group
on Chile reported cases in which official denials of detentiommere followed by
official admissions that +'»> person was being held and cases in which the
opposite occurred.

46/ 1/10285, paras. 89-91.

él/ Decree-law No. 288 of 24 December 1973; see L/CN.4/1188, para. 64.
48/ See A/33/331, paras. 170-181.

49/ 4/10285, para. 102.

00/ Ad Hoc Working Group on Chile, Minutes of the meeting with the
Minister of the Interior of Chile on 20 July 1978.

51/ A/10285, para. 102; E/CN.4/1221, paras. 193%-196.

22/ Ad Hoc Working Group on Chile. Minutes of the meeting with the
Minister of the Interior on 20 July 1978.

53/ A/32/227, paras. 111-113.
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8l. The actual operation of the system of arrest and detention followed by DINA
was described in a meeting that the Ad Hoc Working Group on Chile held with the
Minister of the Interior during the Group's vigit to Chile in July 1978. The
Minister emphasized that the National Information Agency (CNI), which replaced
DINA in August 1977, could arrest a person only if a decree had. first been issued
by the Ministry of the Interior. The Minister'!s explanations of the DINA
procedure for arrest and deteution reads as follows in the minutes of that meeting:

"Prior to the disbandment of DINA, the opposite had been the case.
DINA had the authority to arrest individuals and then send an official
letter containing the details of the case and requesting a decree from
the Ministry of the Interior. Those decrees, the only means by which
detention had been officially authorized, had been kept in the archives
of SENDET (National Executive Secretariat for Detainees), as had been
decrees ordering the release of detainees, which also had been
promulgated only by the Ministry of the Intericr...

"The register of detention decrees was available for examination by
the Group but it was difficult to know which detainees had been held
by DINA, since detainees had also been held by the armed forces and the
Carabineros, and the decrees were noct filed by category. Bach case
would have to be examined separately".

With regard to SENDET's effectiveness in providing information for the families of
detainees, after a visit to Chile in Juiy 1974 the Inter-~American Commission on
Human Rights observed that "the office installed by the Goverrnment in Santiago to
provide that information was inadequate to reply to such questions', j&/ and the
gsame Commission noted in its Second Report on the Situation of Human Rights in
Chile "the absence of a properly organized central registry ..., while the
existence of agencies that exercise wide powers of arrest and have been operating
with great independence, such as DINA, must make it very difficult for the
Government of Chile itself to be accurately informed on this matter ...". 55/

The reason for this can be found in the fact that SENDET was not informed of all
the arrests made by DINA.

82, In order to protect personal liberty, the Chilean Constitution of 1925
provides for "recurgo de amparo", a remedy analogous to habeas corpus, whereby
a judge may order that a detained person be brought before him in order to
determine the lawfulness of his arrest. The Minister for Foreign Affairs
inormed the Inter-American Commission on Human Rights that the remedy of amparo
vas not operative in connexion with arrests under the state of siege 56/ and

the Inter-American Commission itself, after its July 1974 visit to Chile,
concluded that:

54/ E/CN.4/1166/Add.3, chap. IX.
55/ OEA/SER.L/V/II.37, doce. 19 corr. 1, chap. III.
Qé/ A/10285, paza. 99.
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"The numerous applications for amparo submitted to courts competent to
determine the whereabouts and, if they were kncwn, to obtain the release
of persons detained on the pretext of the existence of a state of siege,
were systematically rejected by the courts. The remedy of amparo has

not served as a suitable tool for determining whether the powers of arrest
and transfer have been exercised fairly or whether they have been invoked
to commit abuses of authority (torture, harassment, detention in secret
places, etc)." 57/

83, With regard to public order in Chile during 1974, reference may apain be
made to the report of the Inter-American Commission on Human Rights, which
visited Chile from 22 July to 2 August 1974. The report states that:

"During the Commission's stay in Chile, it did not observe anything
resembling a 'state of war', regardless of what might have occurred
previously. Neither in Santiago nor outside Santiago - and members of
the Commission travelled between Antofagasta and Talcahuano - did the
Commission obgerve street disorders, acts of violence committed by
groups of civilians, attacks against the armed forces, insubordination
to their orders; or anything of the kind. Some of the Commission's
members witnessed a few operations carried out by carabineros, in which
groups of persons in recreation areas in the centre of the city were
arrested. An excessive number of policemen or soldiers or an
exaggerated show of arms in the streets of the cities and towns was

not noted. A normal observer would not have imagined that he was in a
country in ¢ 'state of war!". 58/

84. During 1974, arrests for political or national security reasons continued
throughout Chile and a large number of detainees were held in various places of
detention. 59/ The manmer in which arrests on grounds of natiomal security were
made changed during 1974. In 1973 these arrests had generally been made by
uniformed members of the armed forces or Carabineros using distinctive military

or police vehicles and, in the cases of missing persons during that period, there
were generally numerous witnesses to the actual arrest. However, as the

security services and DINA become more involved in arrests in 1974, persons who
dressed in civilian clothes and often used unmarked vehicles without licence plates
started to carry out arrests. Of the persons arrested for navional security
reasons inll974, a large number were eventually released, but many were never seen
again., While the exact mumber will never be known, the Vicaria de la Solidaridad
reports 223 well documented cases of missing detainees for this period. 60/ Church
sources also report that, from a situation of indiscriminate disappearances in 1973,
1974 saw the emergence of a campaign directed towards the elimination of particular
individuals, all of whom had connexioms with MIR. 61/ The cases set out below have
been selected as illustrative of those occurring during this period.

E/CN.4/1166/Add.3, chap, IV, C and chap. XVI.

E/CN.4/1166/4dd.3, chap. I.

E/CN.4/1166/Add.3, chaps. Vvand $VI; and A/10285, paras. 124-134.
E/CN.4/1310, para. 107.

E/CN.4/1310, annex VIII, para. 8.

eleBER
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1. The "119" missing persons

85. One hundred and five cases of missing persons in 1974 and fourteen cases
which occurred at the beginmimg of 1975 have come to be treated together as the
case of the "119" because, in July 1975, two publications, one in Brazil and one
in Argentina, reported that the "119" had been killed in fighting between
themselves or with security forces outside Chile. These reports gave rise to
serious concern, since the "119" individuals had previously been reported to
Chilean courts by their relatives as missing. 62/ Most of the "119" are said to
be members of MIR. On two occasions, in 1975 and 1976, d&tainees in Chilean
camps publicized letters in which they stated that persons on the list of the
119" had been seen alive in detention by Government security agencies. ﬁﬁ/ On
20 August 1975, the President of Chile announced that he would order a check on
the sources of the press reports and on 25 August 1975 the Minister for Foreign
Affairs informed the Santiago Court of Appeals that, after appropriate inquities,
it had been determined that one newspaper had published only one edition and the
other only two editions and there was no proof that the "119" had left Chile or
that they had died outside the country. The following cases are illustrative of
the "11ig":

(a) Bérbara Uribe Tambley and Edwin van Jurick Altamirano 64/

86, Bédrbara Uribe Tambley, a member of MIR, was arrested at 8 a.m. on

10 July 1974 at her mother-in~law's house by DINA agents who were subsequently
identified as Oswaldo Romo Mena end Miguel Machenco. Earlier that same day,

her husband Edwin van Jurick Altamirano, who was also a member of MIR and had
British and Chilean nationality, had been arrested on a Samnblage street, and on
the following day, 11 July 1974, Edwin's brother Cristidn van Jurick Altamirano
was arrested during the morning at a house at 103% Elicer Parada, Santiago.
Cristidn van Jurick was subsequently held at the Tres Alamos and Ritoque
detention camps and was rcleased in November 1976. He testified before the

Ad Hoc Working Group on Chile thal he had been detained together with

Bérbara Uribe and BEdwin van Jurick at the DINA detention centres at

Calle Londres and Calle José Domingo Cafias. In a sworn statement, Edwin's
father testified that his son Cristidn, subsequent to the detentions described
above and while still under arrest, was brought to his home by men who identified
themselves as "military police" and informed him that both Edwin and Bdrbara were
being detained. Numerous other persons have testified to being detained hogellsex
with Bdrbara Uribe Tambley and Edwin van Jurick.

8T7. Because of van Jurick's British citizenship, the British Embassy requested
information from the Government of Chile about the case. On 14 Auvgust 1974, the
Ministry of Foreign Affairs informed the British Embassy that Edwin van Jurick and
his wife Bdrbara Uribe "... are under arrest pending investigation and that their
health is perfectly normal. As to their place of detention, we have not been

62/ 4/10285, paras. 149-151.
63/ A/31/253, paras. 231-236.
64/ Dénde Estdn?, case No. 268, vol.5, p. 1081.
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informed yet". However, a year later, in July 1975, the same Ministry retracted
that statement and said "We inform you, not without regret, that our previous
information is in erroxr'. On 16 July 1974, an application for amparo was filed
on behalf of Edwin van Jurick Altamirano, Cristidn van Jurick Altamirano and
Bédrbara Uribe Tambley with the Santiago Court of Appeals, which rejected it some
14 months later on 1 September 1975. The Ministry of Interior informed the
Court of Appeals that "they are not being detained by an order from this
Ministry". On 2 August 1974 a criminal complaint was filed with the Santiago
Bighth Criminal Court and the proceedings were temporarily suspended. In
March 1979 a British lawyer acting on behalf of the relatives of Bdrbara Uribe
and Edwin van Jurick filed an application for amparo but it was rejected.
However, the special investigating judge for Santiago was ordered to

investigate the cases.

(b) Martin Elgueta Pinto, Juan Chacdén Oliveras, Maria Inés Alvarado Borgel 65/

88. Maria Inés Alvarado Borgel, a member of MIR, was arrested by three men in
civilian clothes at the corner of Avenida Providencia and Calle Lyor at about
3.30 p.m. on 15 July 1974. Mrs. Verdnica Maritinez Ahumada witnessed the

arrest and immediately returned to her apartment (Antonio Varas 240, Dept. 202).
At 6,30 p.m. the same day, about seven men identifying themselves as DINA agents
came to that apartment with Maria Inés Alvarado and arrested Martin Elgueta Pinto
and Juan Chacdn Clivares. Verdnica Martinez witnessed the arrests and was taken
along with the others to 38 Calle Londres. The mother and brother of

Maria Inés Alvarado testified that on several occasions Maria Inés and

Martin Elgueta were brought to their home in the custody of persons in civilian
clothes. Numerous persons have testified to having been detained at the

house on Calle Londres or in Villa Grimaldi with some or all of these three
missing persons. 66/

89. On 25 July 1974 an application for amparo was made to the Santiago Court of
Appeals on behalf of Juan Chacdn and on 12 December 1974 (nearly five months
later) the Ministry of Interior informed the Court that Chacdn was not being held
in detention. Subsequently, the Ministry informed the Court that he had been
freed by Decree No. 274 of T August 1974. In Januvary 1975, the National
Executive Secretariat for Detainees (SENDET) informed the San Miguel Police
Station that Juan Chacén had been in detention at Tres Alamos since

15 July 1974. With regard to Martin BElgueta, his mother states that on

26 July 1974 a SENDET official gave her verbal confirmation of her son's
detention. The Ministry of the Interior, in a letter dated 16 September 1974,
stated that the cases of her sons Raimundo and Martin would be reviewed by the
appropriate bodies and that she would be informed of any decision. Three
applications for amparo were submitted to the Santiago Court of Appeals and
rejecteds A criminal complaint was filed, specifically accusing

Mr. Osvaldo Romo (DINA agent) of kidnapping, illegal arrest and possible murder
in relation to Martin Elgueta. The President of the Supreme Court,

Mr. José Maria Eyze-uirre, in a letter dated 5 July 1976 to Mrs. Elgueta Pinto,

65/ Dénde Estdn?, case No, 20, vol.l, p. 1l2.
66/ Thdidannex 1. case repcri W.. 7.
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stated that in a conversation with Colonel Manuel Contreras (DINA) he had been
informed that Mr. Osvaldo Romo had been a DINA agent until November 1975 and had
then left the country. The investigation of the criminal complaint has Dbeen
temporarily suspended with the following closing statement ":.s.iitcaanbde
established from the judicial records that a crime has beer. committed,
Nevertheless, there is insufficient evidence to prosecute a specific person as
the perpetrator of or anaccessexy to the crime'. The case has been suspended
until new evidence is presented.

2. David Silberman Gurovich 67/

90. Mr. Silberman Gurovich, a member of the Communist Party, was General Manager
of the Chilean Copper Company "Cobre Chuqui' until 11 September 1973, On

15 Septembexr 1973, he presented himself voluntarily to the Military Commander of
Calama and was charged with offences under the law concerning State security and
weapons control. Sentenced by the Calama Court to 13 years imprisonment, he was
transferred on 30 September 1973 to Santiago prison to serve the sentence. More
than a year later, on 4 October at about 6.40 p.m., four men, three of them
wearing military uniforms, entered the tantiago prison after giving the

requisite password. One of these persons was identified as having besn involved !
with bringing other prisoners to the prison previously. One person identified
himself as Army Lieutenant Alejandro Quinteros Romero with the necessary
Professional Identity Card (TIFA No. 245-03) and presented an order signed by
Colonel Marcelo Rodriguez V. requiring Silberman to be turned over to him. The
order stated that it was to be confirmed at telephone No. 516403, This we 3 done
and Silberman was then turned over to Lieutenant Quinteros and has been missing
ever since. Witnesses testified to the Ad Hoc Working Group on Chile, and a
number of former detainees have submitted declarations, that they saw and heard
Mr. Silberman Gurovich in the clandestine interrogation centre at Calle José
Domingo Cafias and in Cuatro Alamos. Mrs. Silberman states she was told by a
Ministry of Justice official that Mr. Silberman was in the hands of a security
service — not identified -~ but that after a few days he would be returning to the
penitentiaxry.

91, In the investigation of the case, the Govermment reported that Quinteros,
Rodriguez and the other named military personnel did not belong to the Army.
Furthermore, the unit they said they had belonged to, i.e. the Asesoria Militar a
Tribunales de Tiempo de Guerra, and Identity Card TIFA 245-03 did not ewist.

A police investigation led to a telephone company employee (Alejandro Olivos) who
testified that he had been ordered by Major Marcos Derpich Mirando to make a
temporary connexion with telephone No. 516403 on the day of Silberman's
disappearance. Major Derpich, who stated that he had been assigned to the
telephone company for especially confidential work and maintained direct contact
with the security agencies, denied giving the order. DINA reported that it had
found *he above-mentioned identity card and telephone equipment in a house
belonging to MIR and that Silberman had been taken from the prison by that
crganization, which was the enemy of the Communist Party. However, the prison
warden stated that neither the photo nor the card itself was that which had been
shown to him by Guinteros. Other prison personnel confirmed that the photo on the
card was not that of Quinteros.

67/ Dénde Bstdn?, case No. 265, vol.5, p. 1061,
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92, In connexion with the application for amparo presented in this case on

14 Cctober 1974, the Minister of the Interior stated that the only information he
had about Silberman was that concerning the conviction for which Silberman was in
the Santiago prison. The Ministry of Defence responded similarly and SENDET
reported that Silberman had not been detained. The investigation of accriminal
complaint filed on 18 November 1974 was temporarily suspended in October 1976.

It may be noted that, in Februaxry 1975, the Second Military Judge reported that
he had refused to vigit Cuatro Alamos, one of the places at which Silberman was
alleged to be held, since the responsible authority had stated that Silberman was
not being detained there. All attempts to locate Mr. Silberman thrcough
administrative and judicial channels have been unsuccessful.

3.  Guiliermo Roberto Beausire Alonso 68/

93. Mr. Beausire Alonso held both British and Chilean nationality and was
reported to have no political affiliations. However, Beausire's sister, Mary Ann,
is the wife of the MIR leader Andrés Pascal Allende, a nephew of former
President Allende. At approximately 3.30 p.m. on 2 November 1974, Buillewme
Beausire Alonso left Chile from Pudahuel airport on LAN Chile Flight No. 145 for
Buenos Alres, via Montevideo., His final destination was the United Kingdom and
His arrival in Buenos Aires has been confirmed by the Argentine authorities.

On the same day, 2 November 1974, he was arrested at the Argentine international
police office at Buenos Aires airport, to which he had been called by
loudspeakers upon hig arrival. He was held in Argentina for three days and then
returned to Chile in a Chilean military aircraft. Approximately one hour after
Beausire's flight left Pudahuel, his mother IRés Alonso Boudat and his sister
Diana Beausire Alonso were arrested by DINA agents at their home, which was
searched. In a conversation reported by a former detainee, these arrests were
attributed by Mrs. Alonso and by Guillermo Beausire, to the search for

Andrés Pascal Allende then underway. Guillermo Beausire's mother (Inés Alonso
Boudat) and his sister (Diana Beausire) report having seen him at various places
of detention, beginning in November 1974. Numerous other witnesses have also
testified that they were detained with him at various places, including the
house on Calle José Domingo Cafias and in Villa Grimaldil, the latest date being
July 1975. Another sister, Juana Francisca Beausire, reports receiving
telephone calls from him in December 1974. According to the testimony of

Mr. Venegas Jara, Guillermo Beausire said he had been tortured.

94. Applications for amparo submitted on his behalf in 1975 and 1979 were

rejected on the basis of replies from the Minister of the Interior that

Mr. Beausire Alonso had never been detained. After the rejection of the
application for amparo in 1979, which had been presented by a British lawyer, the
special investigating judge for bantiago was instructed o investigate the case.
The investigation of a criminal complaint filed on 17 February 1975 was

temporarily suspended on 24 March 1975. The United Kingdom Government tock
special interest in the case and informed the Ad Hoc Working Group on Chile that

1t had made approaches to the Covermment of Chile since Mr. Beausire's
disappearance in November 1974 ~d that memoranda together with supporting evidence

68/ Ténde Estdn?, case No. 400, vol.T7, p. 1721,
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had bec 1 handed to the Chilean Government. The Government of Chile informed

the British Embassy that a complete investigation had been carried out by
Professor Miguel Schweitzer Speisky, then Minister of Justice, and that the
investigation concluded that Beausire had left Chile on 2 November 1974, entered
Argentira on that date and that "there is no reliable or presumptive evidence

that could confirm that he returned to Chile". TFor its part, the British Lmbassy,
in a memorandum to the Govermment of Chile in 1977, stated that it was "firmly

and genuinely convinced that responsibility for the disappearance of Mr. Beausire
lies with the Directorate of National Intelligence (DINA)".
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{ Jaruayy to December 1975

95, The state of siege continued in Chile throughout 1975, As was mentioned above,
in September 1974 Decree-Law No. 641 prolonged the state of siege for an additional
six months but at the reduced level of internal defence, The TI'ecrce~Law explained
that, since the grave circumstances in the country which had been the reason for the
declaration of the "state or time of war'" were now found to be largely superseded
and the subversive action of organized groups that had been attempting to take
pelitical control of the country had been put under control, it was appropriatc o
adjust the regime of the state of siege to the true situation in the country. In
March 1975 Decree-=Law No., 922 continued the state of siege at the same level for six
more months and, on 11 Scptember 1975, Decrec-Law No. 1181 oxtended the state of
sicgs for o further six months but reduced its degree to onc of internal sccurity.
Decrec=law No., 1181 of 1975 doscribed the situation in the country in torms identical
to thosz used in Decree-law No, 641 of 1974. ég/

96. The President'!'s special constitutional powers of arrest and transfor during
stotes of emergency thus remained in force. The rules governing the cexercise of
these powers wore further modificd on 31 March 1975 by Decrce-Law No. 951, winich
provided that the President's speeial powers were henceforth to be cxercised through
a Suprcme Decrec signed by the Minister of the Interior and stating "By order of the
President of the Republic'". Furthermorc, cxercisc of the Presidentfs special powers
was delegated to the Regional or Provincial Intendants (Military Governors) who werc
cmpowercd to order arrcst or transfer by resolutions. In the latter casc the
Minister of the Interior must be informed within ten days., By Decrce-ILaw No. 1008
of 5 May 1975, the constitutional limit (article 15) of 48 hours within which an
arrested person had to be rcleased or turncd over to a judge was extended to five
days in cascs involving national sccurity during a staie of siege. Decrece-Law

No. 1009 of 5 May 1975 provided that the familics of detainces must be notificd
within 48 hours of their arrcest and that, within five days, the detaince must be
turned over to a court. the Minister of the Interior or set fice. This Decrece-Law
also provided for punishment of persons guilty of exerting illegitimate pressurce on
detainces. 70/

97. Arrests for political or national sccurity rcasons continued in Chile during
1975 and a large number of persons, for cxample some 5,000 in Moy of that ycar,
continued to be held in the country's political detention camps. Arrests were still
carricd out principally by members of DINA or other sccurity forces dressed in
civilian clothes and using unmarked vchicles without licecnce plates. Inereasingly,
the arrcsts were made in circumstances designed to reduce the chances of other
persons witnessing them. The persons arrested were usually taken blindfolded to
interrogation centres and kept there for gome time before being transferred to
Cuatro Alamos and eventually to Tres Alamos, wherce they were allowed contact with
the outside world. However, some were never scen again. Z;/ Information from thec

69/ 1/10285, paras. 89-91; E/CN.4/1188, para. 26,
70/ A/10285, para. 95; E/CN.4/1188, para. 65.
71/ E/CN.4/118, pavas, 80-83.
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Conmittee Pro Pax indicates that in 1975 not less than 1,300 perscns were arrested
by security agencies. Zg/ That Committee studied the arrcests which occurred in the
seven-month period following the issue of Decrce-Laws Nos, 1,008 and 1,009 and
concluded that, in 90 per cent of the cases, the detainec had disappearcd for a
period of time, Of those who had disappeared, 25 per cent rcappearcd within five
days without thc requisitc 48 hours! notice being given to their familics and

75 per cent had disappeared for longer than five days, with 28 per cent rcemaining
missing at the time the study was carried out, lé/ The Vicaria de la Solidaridad
reports that its files contain 76 strongly documented cases of persons from this
period who remain missing aftcer their detention, 14/ The arrests focused in the
begimming of 1975 on MIR and then shifted to the leadership of the Socialist Party.
The following cases of missing persons have been sclected as illustrating those
which occurrcd in 1975.

1. BEight persons arrested in Valparaiso in January 1975

98, The persons in question arc Fabidn Iborra Cérdova, Sonia Rios Pachecco,
Alfredo Gabriel Garcia Vega, Carlos Ramén Rioscco Espinoza, Horacio Neftaldi
Carabantes Olivares, Maria Isabel Gutiérrez Martinez, Abel Alfredo Vilches Figucroa
and Elfas Ricardo Villar Quijén. 75/

(a) FABIAN ENRIQUE IBARRA CORDOVA and SONIA DEL TRANSITO RIOS PACHECO

They were arrested together at the home of Rina Ménica Medina Brave, 870 Jacksor,
Chorrillos, Vifia del Mar, during the cvening of 17 January 1975 by DINL agents
in an operation carried out in Valparaiso against MIR. They werce then taken
along with Rina Mdénica Media, a witness to their arrest, to the Maipo Barracks
in Valparaiso.

(v) ALFREDO GABRIEL GARCIA VEGA

Ee was arrcested at about 11 a.m. on 18 January 1975 in Calle Montafia in Vv
Vifla del Mar by DINA agents who were carrying oubt an operation against MIR
in Valparafiso. He was taken together with a witness to the arrest,

Erick Zott Chuecas, to the Maipo Barracks.

72/ Inter-imerican Commission on Human Rights, Second Report on the Situation
of Huran §ights in Chile (OEA/Ser.L/V/II/37, doc. 19 corr.l, chap. IL, B and
chap. I1T).

73/ Ibid., chap. III.

14/ E/CN.4/1310, para. 107.
75/ Dénde Estdn?, cases Nos. 329, 332, 327, 333, 325, 328, 336 and 337.
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(c) CARIOS RAMON RIOSECO ESPINOZA

He wos arrcsted at about 6 p.m. on 18 January 1975 in Calle Montafia, between
AMlcalde Prieto Nieto and Quinta Vergara, in Vifia del Mar by DINA agents who
were carrying out an operation against MIR in Valparaiso. Carlos Ramén Rioseco
and a witness to his arrest, Erick Zott Chuecas, were taken to the Maipo
Barracks.

(d) HORACIO NEFTALI CARABANTES OLIVARES

He was arrested at about 11.30 a.m. on 21 January 1975 in front of the
Municipal Market of Vifia del Mar by DINA agents, one of whom,

Pedro René Alforo Herndndez, testified in subsequent court proceedings
(sec Déndc Estdn?, casc No, 325) to taking Neftali Carabantcs intc custody
and transporting him to the Maipo Barracks. According to René Alfaro,
Carabantes was wanted because of his connexions with MIR.

(¢) MARIA ISABEL GUTIERREZ MARTINEZ

She was arrcsted by DINA agents on 24 January 1975 in the city of Quilpué and
was taken, along with Herndn Horacio Brian Pizarro who was arrested at the
same time, to the Maipo Barracks in Valparaiso.

(f) ABEL ALFREDO VILCHES FIGUEROA

He was arrcsted by DINA agents at approximately 4 p.m. on 27 Januvary 1979
in the Lomas de Chorillos scctor of Vifia de. Mar and taken to Maipo Barracks
in Valparaiso.

(g) ELIAS RICARDO VILLAR QUIJON

He was arrested on 27 Jonuary 1975 in Valparaiso by DINA agents and taken to
the Maipo Barracks in Valparaiso,

Sonia Rios Pachcco was held at the Maipo Barracks from 17 to 21 Januvary 1975, when
she was transferred to Santiago and detained at Villa Grimaldi, The rcmaining
seven of the eight persons listed above were held until 28 January 1975 at the
Maipo Barracks. Numerous other persons who had been arrcsted in the operation
against MIR in Valparaiso and were subsequently rcleased testified that they had
been held at the Maipo Barracks with the cight persons in gquestion, The wife of
Neftali Carabantes, Liliana Castillo Rojas, who was arrcsted on the same day «s her
husband (21 January 1975), was transferrcd from detenticn with the other prisoncrs
to the Barrack's hospital, where she gave birth to twins.

99. On 28 January 1975 some twenty persons held at the Maipo Barracks, including
seven of the eight persons mentioned, were placed in a refrigerator truck and taken
to Villa Grimaldi in Santiago. MWany witnessces have testificed that they were held
with these cight nissing persons at Villa Grimaldi from 28 January to 20 February 1975«
Isabel Gutierrcz and Neftali Carabantes were transferred to Cuatro Alanos on

2 February and returned to Villa Grimaldi on 12 February 1975. On 20 February 1975
the cight persons nancd above were transferred to the Silvn Palma Barracks in
Valparafso and, in this rcgord, Jorge Zurita Figueroa testificd that the last tinme
he saw then was at about 11 a.m. on 11 March 1975.
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100. Application:t for amparc were made on an individual basis for these eight persons.
For example, on 3 March 1975 an application for amparo was submitted to the Santiago
Court of Appeals on behalf of Fabidn Ibarra and Sonia Rfos Pacheco and on

6 Morch, 17 April and 16 June 1975 the Minister of the Interior reported either

that they were not detained by order of that Ministry ("No se encuentran detenidos
por orden de este Ministerio") or that there was no record of them. On 18 June 1975
the Director of DINA inforred the Court that DINA had no information about thom.
("DINA no posc anteccndentes al respecto"). The same answer was given by DINA in
an application for amparc concerning Alfredo Garcia Vega. On 4 February 1975 an
application for amparo was submitfed to the Santiago Appcals Court on behalf of
Neftalf Carabantes and was rejected. Another application was made to the Valparaiso
Court of Appeals on 25 March 1975 and, in connexion with that application, the
Commander of the Maipo Barracks confirmed that DINA had detained and gquestioncd
Carabantes and his wife at th~ Barracks and that Carabantcs had been transferred to
an unknown place, On 22 April 1975 the Minister of the Interior reported that
Carabantes "was not being detained by order of this Ministry" and on 26 May 15975

the Minister reported not having ordered the arrcst and that there was no other
information about Carabantes. On 1% June 1975 the Minister of the Interior reported
that:

"Following consultations with DINA, the latter has stated that the said person
(Carabantes) has never been detained but that he was placed under protection
since his life was in danger because he had supplied information which led tc
the discovery and arrest of a group of extremists operating in Valparaiso.
According to che same report, Neftalf Carabantes is at liberty in a place of
his own choice unknown to that Sccurity Scrvice!.

These individual applications for amparo were all rejected.

101. On 25 July 1975 the relatives of the cight persons presented a collective
application for amparo on their behalf which was rcjected on 17 October 1975.

Other applications for amparo were made on behalf of the eight; in relation to one
of them the Director of DINA informed the Supreme Court on 14 July 1977 that, in an
operation againgt MIR in Valparafiso in January 1975, Alejandro Villalobos Niaz had
died in a confrontation and Horacio Carabantes Olivares hnd been detained, The lattcr,
in congideration of the attention given to his wife Liliana Castillo at the time of
the birth, had collaborated with the DINA agents and thus facilitated the arrest of
many members of the MIR Regional Committec in Valparafso. The Director of DINA said
that, because of the small part they had played and/or the little danger they
represented, Fabidn Ibarra, Sonia Rios, Maria Isabel Gutiérrez, Carlos Rioscco,
Alfredo Garcia, Elfas Villar and Abel Vilches had been relecased immediately afterwards
in Valparafso., Carabantes had been released at his own rcguest, according to this
statement, at a place of his own choice after being transferred to Santiago on

18 January 1975, since he fcarcd reprisals from his comrades, who accused him of
being an informer. This some information, including the datc of Carabantes' relcase,
18 January 1975, had previously been submitted by the Government of Chile to the
General Assembly at its thirty-first session in October 1976 (4/C.3/31/6/Add.1,
annex 20). The relatives of the eight persons noted, however, that the date of
Carabantes' release had been several days before his wife gave birth to the twins.
In March 1978 the Director of DINA corrected the date of Carabantes! rclease to

28 January 1975 and stated that the exact date had been supplied to the Minister of
the Interior on 5 June 1975. This cxact date had not been reflected in the
information supplied to thce United Nations.
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102, In September 1976 the Supreme Court ordered the designation of a special
investigating judge to wontinue the investigation into the disappearance of the
eight persons. This judge subsequently declared himself without jurisdiction because
military persomnel and DINA were involved and the casc was transfoerred to the
Military Court in Valparaiso. On 15 May 1978 thc Sccond Military Judge closed the
casc, basing himself on the Amnesty Decree-Low of April 1978, Zé/ On 24 April 1979
however, after the Military Judge's decision had been appealed, the Military Court
of Appeals ordered the case to be re-opencd and instructed the investigating judge
to undertake certain spccific steps, such as to question Captain Gustavo Haide about
the statements by the witness Erick Zott Chuccas and to proceed to the CNI offices
to determinc whether the eight missing persons were detained or were registored in
the ONI's books or lists of detainces. Yo information hau been received about the
outcome of these investigations.

2. Carlos Enrique Lorca Tobar and Modesta Carolina Wiff Sepdiveda 77/

1173, Carlos Lorca, a former Congressman and a member of the Central Committee of the
Socialist Party, and Carolina Wiff, also a member of the Socialist Party, were
arrcsted at about 4 p.m. on 25 June 1975 by porsons in civilian clothes who were
waiting at Dr. ILorca's house (130 Calle Maule) and took them into custody after they
had centered the house together. Passersby testiried that they had noticed several
vehicles parked in front of the house and several persons on the loockout and that
the two werce taken out in handcuffs, placed in a red Fiat 125 without licence plates
and driven away. Dr. Lorca's name had been included in the list of persons who were
ordered on 11 Sept:mber 1973 to report to the Ministry of Defence and his house and
that of his parents had becn carched. The house of Carolina Wiff was searched on
the day of her arrest and her relatives report having becn informed unofficially that
she and Dr., Lorca werc being held by DINA at a house in the commune of El Quisco, in
Costancra, Several former detainces, among them Lautaro Videla, have stated that
they saw Lorca detained at Villa Grimaldi in June and July 1975 and, during a visit
by the Ad Hoc Working Group on Chile to Villa Grimaldi. former detainee Riffo Zamorano
pointed out the rc-ms where Carlos Lorca had been detained and tortured. Furthermore,
an Ttalian lawyer, Guido Calvi, roports that in a tapcd telephone conversation of
17 July 1975, the Dircctor of SENDET told him that: "He (Lorca) is under arrcst and
he will be tried in Court". It was also reported to the Ad Hec Working Group on Chile
»%%, in a letter dated 4 Sceptember 1575 addressed to President Pinochet, DINA agents
Marfa Angélica Aguilera and Julio Amecfio stated that:

"We carried out all the instructions reccived by Colonel Contreras in connexion
with the -~arcs of Carlos Lorca, Luis Bacza, Miguel Rivas, Renato Sepdlveda,
Héctor Cayetano and Diana Aaron, who werc detained in that unit (Ville Grimaldi)
and for whom we were given dircct and absolute responsibility!,

104, On 1 July 1975 an application for amparo was made to the Santiago Court of
Appcals with a request that the Ministry of the Interior and DINA should be asked

for information, On 9 July 1975 the Ministry of the Interior replied that Dr. Iorca
was not being detained. On 14 July a sworn statement by a witness wos added to the
file and the next day the Court was requested to ask the President of Chile if he had

76/ Sce below, section G, 2 and also A/33/331, paras. 248-300.
77/ DSndc Estdn?, case no. 29, vol. 1, p. 146,



A/34/583/Ad4 .1
page 54

ordered DINA to arrest Dr. Lorca. On 25 July the application for amparg was rejected
without any answer having been received from DINA. Tn a letter dated 15November 1978,
the Ministry of Foreign Affairs informed the Inter-Parliamentary Union that “despite
the various investigations carried out by the administrative police and judicial
anthorities, it has not becn possible to ascertain the whereabouts of Mr. Lorca', but
that "the Govermment will continuc ite inquiries regarding (this casc) and all such
information which may be obtained will be brought to (the Union's) attention in duc
time". An application for amparo on behalf of Carolina Wiff accompanied by sworn
statements describing her arrest was filed with the Santiago Court of Appeals on

24 June 1975 and, on 14 July, thce unofficial information received by her rclatives
concerning where she was being held was communicated to the Court. The application
was rejected. Two criminal complaints were filed, one on 21 August 1975 and the
other in October of the same year. The investigation of the latter was suspended

on 30 April 1976.

3. Tuis Herndn Trejo Saavedra Z§/

105, Imis Herndn Trejo, a municipal worker and trade union official, was arrested at
11.45 p.m. on 15 September 1975 at his home in Curicd by threc persons dressed in
civilian clothes. Trejo's wife rcports that next day she was informed at the
Military Telccommunication Unit of Curicdé that he tnd been arrcsted by DINA agenta
fron Santiago and taken there. On 20 Ociober 1975 the following official
corrunication was sent to Trejo's wife:s

"Chilean army, Third Military Court, Office of the Army Prosecutor of Curicd,
20 October 1975. Brief communication, In accordance with the provisions of
Decree~Law No. 1,009 of 8 May 1975 of the Governnment Junta, I inform you that:
LUIS TREJO SAAVEDRA, rcesident of Poblacidén Manuel Redriguez, Pasaje Gabriela
Mistral, housc No., 125, Curicd, has boen arrested and placed at the disposal of
the authorities in Santiago. Reason: furthor inguiries., Signed, on behalf ox
the Court, by Ernesto O'Ryan Cardenas, sccretary."

Trejo had been called twice to the Curicé Barracks and warned against political
activities. On 11 November 1975 an application for amparo was submitted to the
Santiago Court of Appeals together with a copy of the above cormmunication. The
application was rejected.

4. Alejandro Juan Avalos Davidson 79/

106. A professor at the Catholic University of Chile and o member of the Communist
Party, Alejandro Avalos was arrested at about 5 p.m. on 20 November 1975 while on
his way from the University to his mother's home. Professor Avalos has Chilcan and
British citizenship. The Chief of the Executive Office of the Rector of the
University of Chile, Carlos Ramén Bombal, testified that persons identifying

78/ Dénde Estén?, case No. 187, vol. 4, p. 798.
79/ Dénde Estdn?, case No. 10, vol. 1, p. 57.
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themselves as DINA agents visited the Rector on 3 November 1975 requesting
information on Professor Avalos Davidson. When Mr. Bombal began to telephone the
Dircetor of the Institute wherc Professor Avalos worked, the DINA agents stopped him,
saying that they had orders to arrcst Professor Avalos without any witncsses present.
The Rector of the University confirmed the visit and the request for information but
was not able to confirm or deny any statement about the arrest of Avalos Davidson.

A pumber of former detainees have testified that they werc held with

Professor Avalos at different placces, in particular the Villa Grimaldi,

On > December 1975 an application for amparo was submitted to the Santiago Court

of Appeals, which rejected it on the basis of information from the Ministxry of the
Interior that Professor Avalos was not being detained by order of that Ministry.

In 1975 and 1977 criminal complaints were filed, and are still being processcd.

In March 1979 a British lawyer submittcd an application for amparo on bchalf of
Avalos Davidson that was rcjected. This case is, however, one which is under
investigation by the special investigating judge for Santiago.

5. José Ramdén Ascencio Subiabre 80/

107. José Ramdn Ascencio is a membor of the Comrmunist Party and was arrcsted at his
place of work at about 6.30 p.r. on 29 December 1975 by six persons dressed in
civilian :i1o1kes, A number of persons who had peen detained under the state of
siecge and werc subsequently relcased testificd that they had been detained with
José Randn Ascencio at Villa Grimaldi. Anong these witnesses arc

Oscar Patricic Orellana Figueroa, Ivin Ernesto Segura Aguilar,

Dag hwerto Manio Trincado Olivares and RAul Gonzdles Anjari. On 30 Decerber 1975

an application for amparo was subnitted to the Court of Appeals, which rejected it
on 13 March 1976 becausce the Ministry of the Interior reported that

José Ramén Ascencio Subiabre was '"not being detained by order of this Ministry"

A criminal complaint was filed on 20 February 1976 and is still before the court.
In August 1977 a request was made for the invastigating judge in the casc to visit
Villa Grimaldi and on 27 October 1977 the Court of Appcals ordered the Military
Prosccutor of the Office of the Third Military Court to make the visit, since under
Decrce-Law No. 1775 of 1977 civilian judges arc forbidden to carry out investigations
on military prcemisces. Although requests have becen made on several occasions to the
Military Court for information on this investigation, none has been rcceived.

80/ Dénde Estdn?, case No. 147, vol. 3, p. 648.
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D. January to December 1976

18. For the whole of 1976 Chile was under a state of siege at the internal
sacurity level by virtue of decree-laws promulgated by the Government Junta. §1/
Thus, the Minister of the Interior, the provineial military governors (Intendentes)
and DINA continued to be authorized to exercise the President's special powers of
arvest and ftransfer during the state of siege. Decree-Law No. 1,009 of 5 May 1975
was still in effect and it authorized detention for up to five days during the
state of siege and required notice to be given to relatives of detainees within

48 hours of the arrest. In January 1976 Supreme Decree No. 187 was promulgated
for the purpose of making adequate provisions to guarantee the rights of persons
detained under the state of siege in accordance with Decree-Law No. 1,009.

Supreme Decree No. 187 provided for medical examinations of detainees when they
entered and left places of detention and investigations of reports of ill-treatment,
and written detention orders specifying the place of detention were to be
commumnicated to the detainee's relatives within 48 hours. Moreover, vwritten search
orders were required, places of detention had to keep records of arrivals and
departures and the President of the Supreme Court and the Minister of Justice were
anthorized to inspect such places. In Supreme Decree No. 146 of 25 February 1976
three places of detention were established for detainees under the state of

siege: Puchuncavi (near Valparaiso) and Tres Alamos and Cuatro Alamos in Santiago.
Detention at other places was prohibited, except that detainees could be held in
police stations and offices of the Investigations Bureau only for as long as was
strictly necessary to send them to one of the three authorized places of

detention. In a memorandum explaining these decrees, the Government of Chile
stated that failure to comply with the requirements of the decrees "will mean that
the detention is arbitrary and that habeas corpus (amgaro) is then applicable,

and this, in the last instance, requires a ruling from the Supreme Court's Qg/

169. The Ad Hoc Working Group on Chile reported to the Commission on Humen Rights
in February 1977 that, during the year 1976, 552 persons had been arrested for
national security reasons in the Santiag~ area. No gtatistics were presented on
arrests outside Santiago. At the time of that report, 121 persons, or 22 per cent
of those arrested, remained missing. gi/' Towards the end of 1976 a large number
of detainees under the state of sisge or persons convicted of national security

of fences were released from detention, so that at the end of the year some five
hundred persons were still deprived of their liberty in connexion with national
security matters. 84/

110, In its report covering 1976, the Ad Hoc Working Group on Chile found that
arrests in connexion with national security matters in Chile were generally carried
out without compliance with the requisite legal safeguards; no arrest warrants
were produced; relatives were not informed of the places of detention; and the
five-day limit on detention was not observed. Attempts were also made to arrest
persons in such circumstances that there were no witnesses to the occurrence and

.gg/ Decree-Law No. 1,181 of 11 September 1975; Decree-L8w No. 1,369 of
9 March 1976; Decree-Law No. 1,550 of 6 September 1976,

82/ A/31/253, paras. 120-132.
83/ E/CN.4/1221, paras. 98-99.
84/ E/CN.4/1221, paras. 104-129.
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an inceeasing percentage of detainees remained missing after long periods hgd
passed., 85 Tn connexion with its concern over detainees who remained mi551ng for
long pefigds of time, the Group reported the discovery in Chile of a number o{
badly decompused bodies, some exhibiting bullet wounds, wires binding their limbs,
and with the faces disfigured and fingers severed. The bodies had generally been
found near the ocean or by lakes or rivers, with evidence that heavy stones had
been tied to them to meke them sink. 86/

111. The Vicaria de la Solidaridad has reported 111 well documented cases of
missing detainees in 1976. §1/ 'Members of the Communist Party were the focus of
these disappearances. The following cases have been selected as illustrating the
cases of missing persons which occurred during this period.

1. Arrest of five persons at 1587 Calle Conferencia

112. Mario Zamorano Donoso, Jorge Onofre Muioz Poutays, Jaume Patricio
Donato Avendario, Uldarico Donaire Cortez and Elisa del Carmen Escobar Cepede
were arrested in May 1976 and are still missing.

(a) Mario Zamorano Donoso, §§/ a member of the Central Committee of the
Commmnist Party, was arrested by DINA agents at about 7.30 p.m. on

4 May 1976 at the house of Juan Becerra Barrera, 1587 Calle Conferencia,
Santiago where; on occasion, meetings were held. He was wounded by a
gunshot at the time of his arrest and according to reports was subsequentily
taken to the Central Emergency Hospital, where he was registered by his
initials.

(v) Jorge Gnofre Mufioz Poutays, §2/ a member of the Central Committee of
the Communist Party, was arrested by DINA agents at about 8.30 p.m. on

4 May 1976 at the residence of Juan Becerra Barrera, 1587 Calle Conferencia,
Santiago.

(c) Jaime Patricio Donato Avendafic 90/, a national leader of the
Communist Party, was arrested by DINA agents between 9 a.m. and noon
on 5 May 1976 at the residence of Juan Becerra Barrera, 1587 Calle
Conferencia, Santiago.

(d) Uldarico Donaire Cortez,_gl/ a member of the Central Committee of
the Communist Party, was arrested by DINA agents on 5 May 1976 at the
residence of Juan Becerra Barrera, 1587 Calle Conferencia, Santiago.

85/ EB/0N.4/1221, paras. 89-101.

86/ E/CN.4/1221, paras. 141-146.

87/ E/N.4/1310, para. 107.

88/ Dénde Estdn?, case No. 66, vol. 2, p. 317.
89/ Ibid., case No. 67, vol. 2, p. 330.

90/ Ttid,, case No. €8, vol. 2, p. 333.

91/ Ibid., vel.2, case No. 69, p. 336.
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(e) Elisa del Carmen Escobar Cepeda,‘gg/ a leader of the Communis®t Party,
wag arrested at about 1.30 p.m. on 6 May 1976 at the residence of
Juan Becerra Barrera, 1587 Calle Conferencia, Santiago.

Juan Becerra Barrera, his wife Maria Angélica Gutierrez GOmez and his sister-in-law
Maria Teresa Zufiiga Guajardo, were held at Juan Becerra Barrera's house by DINA
agents from 30 April to 6 May 1976 and were thus able to witness some or all of
the above-mentioned arrests. Maria Teresa Zufiiga, the sister-in~law of
" Juan Becerra, had been arrested by persons who identified themselves as DINA
agents at about 8 p.m. on 29 April 1976, taken to an unknown place and questioned
about Marioc Zamorano. At about 3.30 a.m. on 30 April, Juan Becerra was arrested
and also questioned about Mario Zamorano and at 6.15 a.m. on the same day his
vife was also arrested. All three were beaten and subjected to electric shocks
and threats were made to the members of their families. Ag a wesult, T an

Juan Becerra admitted knowing Mario Zamorano and that a meeting was scheduled

to take place at his house on 4 or 5 May 1976. Also on 30 april, the house of
Juan Becerra's mother located at 5113 Alejandro Fierro was occupied by persons
who identified themselves as DINA agents and kept the occupants of the house
under arrest until 6 May 1976. Juan Becerra's mother is the owner of Juan's
residence at Calle Conferencia. On 1 May 1976 Bishop Enrique Alvear Urrutia

was detained at the house on Alejandro Fierro by persons identifying themselves
as DINA agents and was subsequently released. The presence of DINA agents at
that house was confirmed in a statement submitted to the General Assembly by the
Government of Chile. 93/

113, The Government of Chile's National Directorate of Communications, DINACOS,
announced on 14 and 17 July 1976 that several members of the Communist Party

were arrested at houses used as ¢landestine meeting places (casas buzones).

Yo names were given in that communication but an article in the magazine "Qué Paga
of 12 August 1976 reported the arrest of Communist Party members Uldarico

Donaire and Victor Diaz.

114. An application for amparc filed on 12 May 1976 on behalf of Mario Zamorano
was rejected on 5 June 1976 and an application for amparo of 5 August 1976 on
behalf of Jaime Donato and Jorge Mufioz was rejected after the Minister of the
Interior reported having no information about them. Although the Sourt had been
requested to ask DINA for information, no such request was made. In a criminal
complaint in which Juan Becerra and Bishop Alvear submitted testimony, the Couxrt
at the request of the parties, summoned the Director of DINA, Col. Manuel
Contreras Sepilveda, to inform the Court ~f the facts relating to the complaint
and the names of the DINA agents who had occupied the house at Calle Conferencia.
In an appeal to the Supreme Court, the Director of DINA accused the judge of
"heing overbearing and insolent" and the Supreme Court ordered the judge fto limit
his decision to concrete facts in the case. This case is still pending. On

30 August 1976 the Govermment of Chile informed the Ad Hoc Working Group on Chile
that Mario Zamorano and Jorge Mufioz had left Chile from Pudahuel airport Sor
APg¥apina’on 13 May 1976. The Government also submitted to the General Assembly

92/ Dénde Estdn?y,voks?,NoaséOfo;.7036p. 338.
93/ A/0.3/31/6/hdd.1, p. 46-47.
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at its thirty-first session copies of reports stating that the files of the
Intermational Frontier Control Section showed that Mario Zamorano and

Jorge Mufioz had left Chile. 24/ No further information has been received on
these cases.

2. Carlos Humberto Contreras Maluje_gi/

115. Mr. Contreras Maluje, a member of the Central Committee of the Communist
Party and a former city councilmen of Concepcidn, was arrested by DINA agents

at about 11.30 a.m. on 3 November 1976 in Calle Nataniel Cox between Avenidas
Coquinto and Aconcaqua, shortly after having been struck and injured by a bus.
Carabineros Captain Clemente Nicolds Burgos Valenzuela, who arrived on the scene
Just after the accident, testified that he had turned Contreras Maluje over to
persons vho had identified themselves as DINA agents by showing him a DINA
identity card. Captain Burgos reported that Contreras was placed in a blue

Fiat 125 bearing licence plates EG-388, subsequently identified as the official
car of General Jorge Ruiz Bunger,; the Chief of the Air Force Intelligence Service.
Before being forced into the motor car, Contreras had shouted out his name and
had asked to be protected from DINA and that his parents in Concepcddn: shouid be
informed. Other persons, including the driver of the bus, testified to the
arrest of Contreras Maluje.

116..0n 15 November 1976 an application for amparo was filed with the Santiago Court
of Appeals and on 16 November the Court requested information from the Carabineros
and the Ministry of the Interior. On 23 November 1976 the Minister of the Interior
informed the Court that Contreras Maluje had not been arrested by order of that
Ministry. On 6 December 1976 the Court asked for another report from the

Minigster of the Interior, demanding categorically whether Contreras Maluje was

on any premises operated by DINA or other security agencies. On 21 December 1976
the Minister replied that the Ministry's card index contained no record of the
person under investigation and that there was no reliable evidence of his having
been arrested by any security agency. On 31 January 1977 the Court of Appeals
found that the facts led to the fundamental conclusion that DINA agents had
detained Contreras Maluje and it oxrdered the Ministry of the Interior to release
him. On 4 February 1977 the Minister of the Interior informed the Court that

"it is impossible to comply" with the order, since Contreras Maluje was not being,
and had not been detained by order of the Minister of the Interior or by any
government security service. The Court of Appeals, as a result of the Minister's
failure to comply with its order, referred the case to the Supreme Court, which,
instead of addressing itself to the President of the Republic in order to have

the Court of Appeals' oxrder acted upon, referred the case back to the Court of
Appeals for exhaustion of measures to secure compliance., In testimony before

the Expert on the question of the fate of missing persons in Chile,

Mr. Contwreras Aburfto, a lawyer and the father of Contreras Maluje, stated that,
under the Chilean legal system, the Supreme Court had an obligation to ensure

the "rule of law", an obligation which in this case should have required the

Court officially to inform the President of the Republic of the failure of the
Minister of the Interior to comply with the order of the Court of Appeals.

117, Three criminal complaints were filed in connexion with the arrest of
Contreras Maluje and combined in a single procedure before the Air Force Court,

94/ Af.3/31/6/hdd.1, annex 19.
22/ Dénde Estdn?, case No. 250, vol. 5, p. 990.
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vhich ordered temporary suspension of the case on 5 July 1978 because the
commission of the reported crime was not sufficiently proved. An appeal was made
to the Supreme Court contesting this decision but it is reported that the
Supreme Court refused to consider the merits of the case because a financial
bond had not been paid. It was also reported that the payment of such bonds is
not normally required in Chile when questions of individual liberty are involved.

118. In information submitted to the Commission on Human Rights in February 1977,
the Government of Chile completely denied that Carlos Contreras Maluje had

been detained on 3 November 1976 and stated that the problem was pending in the
Chilean Courts of Justice _9_6_/ In September 1978 the Government of Chile informed
the Ad Hoc Working Group that:

"The proceedings before the Military Court are still pending, since after
the Court Martial judge had ordered the case to be postponed, he revoked
that decision and ordered that new proceedings should be instituted in the
form of the statement to be made by officials of the Armed Forces. When
that statement had been made, the case was again postponed; the inquiry

by the Court Martial and the Supreme Court's review of that Court's decision
are pending". 97/.

3. Victor Manuel Diaz Lépez 98/

119, Mr. Victor Diaz Ldpez, Deputy Secretary-General of the Communist Party, was
arrested by DINA agents at about 2.10 a.m. on 12 May 1976 at the home of

Jorge Emesto Canto Fuenzalida, 979 Bello Horizonte, Las Condes, Santiago.

Mr, Cantoc Fuenzalida and his wife witnessed the arrests and were given a DINA
form acknowledging the arrest of José Santos Garrido Retamal, which was the name
used at that time by Victor Diaz. The sworn statement by Mr. Canto Fuenzalida
indicates that the agents making the arrest knew Garrido Retamal was

Victor Diaz and that the arrest was announced in a telephone conversation with
a "Contreras" who was referred to as "Chief" (Jefe). Mrs. Victor Diaz reports
receiving on 6 October 1976 from persons identifying themselves as DINA agents
a handwritten letter from her husband asking that steps on his behalf should be
stopped. Victor Diaz's daughter, Victoria, reports that her father made the
same request im § telephonaogéniersation;onn? Octickesalddh and Mrs. Victor Diaz
reports speaking by telephone with her huaband again on 20 November 1976.
Farthermore, former detainee Pedro Jara Alegria declared that while he was
detained at Villa Grimaldi he was told by Marta Ugarte that Victor Diaz was also
being held there. The Government of Chile's National Directorate of Communications,
DINACOS, announced on 14 and 17 July 1976 that several members of the Communist
Party were arrested at houses used as clandestine meeting places. No names were
given in that communication but an article in the magazine "Qué Pasa' of

12 August 1976 reported the arrest of Communist Party Members Uldarico Donaire
and Victor Diaz. On 23 March 1977 the Minister of the Interior informed the
Santiago Court of Appeals that Garrido Retamal had been arrested under Exempt
Decree No. 2,052 of 12 May 1976 and reieased under Exempt Decree No. 2,054 of

13 May 1976.

96/ E/CN.4/1247/bdd.1, part II, chap. V.

_9_Z/ A/33 /331, para. 400,
9_8/ Dénde Egtdn?, case No. 74, vol. 2, p. 357.
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120, Four applications for amparo were filed with the Santiago Court of Appeals
(14 May 19763 19 August 19765 28 February 1977; 21 March 1977) and were
rejected. In the third application, the statement by Canto Fuenzalida, the
hand-written letter of Diaz to his wife and the statement by Pedro Jara were
submitted to the Court. A criminal complaint for kidnapping is being processed
and another criminal complaint has been suspended. No further information on
this case has been received.

4. Marta Lidia Ugarte Roman 99/

121. Marta Ugarte, a member of the Communist Party, disappeared on or about
Monday, 9 August 1576. On that day she informed her sisters by telephone that
she was going tc see Dr. Ivdn Insunja, but they learmned on 10 August that she

had not returned home the previous night and that Dr. Insimja had been arrested
by DINA agents a few days before., Marta Ugarte's sister, Hida Ugarte Romdn,
reports seeing, her travelling in a car with other persons, wearing dark glasses
and looking as though she had been hypnotized or drugged. In testimony before
the Ad Hoc Working Group on Chile, Pedro Rolando Jara Alegria stated that he

had been detained at Villg Grimaldi with Marta Ugarte. An application for amparo
submitted on 16 August 1976 was rejected on 1l September 1976 on the basis of the
report of the Minister of the Interior that Marta Ugarte had not been arrested.

122, Concerned about newspaper reports regarding the discovery of a woman's body
on a beach, Marta Ugarte's sisters visited the Institute of Forensic Medecine

on 23 September 1976, where they were informed that the Institute did have a
corpse displaying characteristics similar to those of Marta Ugarte. They were
allowed to see it on the following day but were able to recognize only certain
features, since the face of the body had been disfigured. Finally, on

27 September 1976, by means of a dental examination, the family dentist was able
to identify the body beyond doubt as being that of Marta Ugarte Romdn. Her

body had been found on 12 September at La Ballena, on a beach close to Los Molles,
182 km from Santiago. Allithe ribs were broken, there were injuries to the spine
and a piece of wire was wound around the neck.

123. In a letter dated 3 December 1976 addressed to the Secretary-General, the
Government of Chile gtated in regard to this case:

"1, On 12 September 1976 the Carabineros of the locality of La Ligua
discovered the body of Marta Ugarte Romdn.

2. On 14 September, by order of the Judge of the Criminal Court of
La Ligna a preliminary investigation was begun and recorded in dossier
15 027 of that court.

3. The information obtained from the autopsy carried out by order of
the competent court and the state in which the body was found make it
possible fo infer that Marta Lidia Ugarte Romdn had been struck on the
lower jaw with blunt instruments which caused it to fracture and vhich
brought about an encephalo-cranial traumatism and subsequent death.

99/ A/31/253, annex XIX and E/CN.4/1221, paras. 147-159.



A/34/583/84d.1
page 62

4. On the bagis of this information the Court of Appeals of Valparaiso
appointed the Judge cf that Court, Mr. Rafael Mera, as Investigating Judge
to conduct the proceedings.

5. At the present time, the appropriate legal proceedings are still
under way, in pursuance of the orders of the Court". lOO/

No further information has been received on this case.

5 The cases of thirteen persons who disappeared in November-December 1976

124. Thirteen people were reported to have been arrested and to have disappeared
in November-December 1976, Their names are Lincoydn Yald Berrios Cataldo, S
Santiago Edmundo Araya Cabrera, Edras de las Mercedes Pinto Arroyo,

Armando Portilla Portilla, Horacio Cepeda Merinkovic, Lizandro Tucapel Cruz Diaz,
Juan Fernando Ortiz Letelier, ILuis Segundo lazo Santander, Carlos Patricio Durdn
Gonzdlez, Alfredo Fernando Navarro Allende, Héctor Veliz Ramirez, Reinalda

del Carmen Pereira Plaza and Waldo Ulises Pizarro Molina. The majority were
publicly known to be long-standing members of the Communist Party and one of
them, Fernando Ortiz Letelier, was a member of the Central Committee. Because
of their similarities these cases have been treated as a group and ten of them
have been the subject of joint actions by the courts. A description of these
cases follows.

(a) Santiago Edmundo Araya Cabrera. 101/ He was a travel agent and
belonged to the Commmnist Party. He disappeared on 29 November 1976. The
Government of Chile informed the Commission on Human Rights in 1977 that
records showed he had left Chile on foot on 22 December 1976. LO_Z/

(b) Armando Portilla Portilla. 103/ Mr. Portilla Portilla was a Manager
of Industrial Relations of El Salvador Copper Mine during the administration
of President Allende. In addition, he was a trade union leader of the
National Electrical Company between 1963 and 1968 and a member of the
Communist Party. On 9 December 1976 he left home on his way to work. He
has not been seen again. The Govermment of Chile informed the Commission
on Human Rights in 1977 that records showed he had left Chile for Mendoza
on 11 January 1977. 104/

(¢) Pernando Alfredo Navarro Allende. _]Qj/ Mr. Navarro Allende was a r.nic
unionuhdeon lealer of the Federation of Railway Workers and a member of the

Communist Party. He had been sought by the State Security Police since

11 September 1973 for his trade union activities and political affiliation.

Hig name v

100/ B/CN.4/1221, para. 157.

101/ A/32/227, paras. 118-120 and annex XXXIV.
102/ E/CN.4/1247/4dd.1, part II, chap. IV.

103/ Dénde Estdn?, case No. 475, vol. 7, p. 1877.
104/ E/ON.4/1247/Aad.1, part II, chap. IV.

105/ A/32/227, paras. 118-120 and annex XXXIV.
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His name appeared in the military annocuncements published in the Valparaiso
presg, in which he was instructed to turn himself in to the authorities.
His home was searched on several occasions and his wife was arrested and
taken to a Navy prison, where she was subjected to 15 days of abuse and
torture. in an effort by the authorities to learn the whereabouts of her
husband. According to the testimony of eye witnesses, Navarro Allende was
arrested on 13 December 1976 at a bus stop by five armed men dressed mn
civilian clothes who got ocut of two cars. Navarro resisted, shouted out his
raameaanid denounced his captors as agents of DINA. Beaten by his captors, he
was placed unconscious in one of the cars (a light blue Peugeot)), which left
the scene rapidly followed by the second car.

(d) Lincoydn Yalu Berrios Cataldo. 106/ Mr. Berrios Cataldo was a former
President of the National Association of Municipal Workers and a member of
the Commnist Party. On 15 December 1976, after having breakfast with hs

his wife, Mr. Berrios Cataldo met Mr. Cepeda Merinkovic on the street.

Shortly afterwards, four individuals got out of a car and arrested them.

A fight took place between the victims and the captors. Once they were
overpovered., the two men were placed in the car, which quickly left thes scene.
The Government of Chile informed the Commission on Human Rights in

February 1977 that its records showed Mr. Berrios Cataldo had left Chile

on foot (hitch~hiking) on 21 December 1976 and the Government also transmitted
information from the Argentine authorities that records showed he had entered
Argentina on foot on 21 December 1976..;91/

(e) Horacio Cepeda Merinkovic., 108/ Mr. Cepeda Merinkovic, a member of the
Communist Party, was a Director of the State Public Transport System during
1971-1972. He left his home on 15 December 1976 at 7 a.m. and shortly
thereafter he met his friend Mr. Berrios Cataldo. They were both accosted
on the street by four individuals in civilian clothes who had got out of a
car. During the arrest a fight took place between the victims and their
captors. Once they were overpowered, the two men were plazeed in the car,
which quickly left the scene. The Government of Chile informed the
Commission on Human Rights in PFebruary 1977 that vecords showed

Horacio Zepeda Merinkovic (sic) had left Chile on 6 January 1977 and the
Government also transmitted informaticn from the Argentine Ministry of the
Tnterior that records showed Horacio Zepeda Merinkovic (sic) had entered
Argentina on 6 January 1977, together with three other persons reported
missing, Edras Pinto Arroyo, Luis Lazo Santander and Héctor Veliz (see below),
in a motorwar bearing Chilean licence plates HG-19. 109/

106/ Donde Estén?, case No. 470, vol. 7, p. 1841.
107/ E/CW.4/1247/A44.1, part IT, chap. IV,

18/ A/32/227, paras. 118-120 and annex XXXIV.
109/ E/CN.4/1247/4dd.1, part II, chap. IV.
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(f) Reinalda Del Carmen Pereira Plaza. 110/ She was a member of the Communist
Party and a ftrade union leader. On 15 December 1976 she left home at

3.30 p.m. for a regular medical check-up, as she was 6 months pregnant.
According to information provided by several neighbours, when she returned

home that same day Reinalda Pereira was arrested by several armed individuals
in civilian c¢lothes who grabbed her from behind and drove her away in a
vehicle, a blue Peugeot, bearing licence plates HIN--55. The Government

of Chile informed the Commission on Humen Rights in February 1977 that
Reinalda Pereira Plaza was recorded as having left Chile on foot (hitch-hiking)
on 21 December 1976. Tt also transmitted information at that time from the
Argentine authorities that she was recorded as having entered Argentina on

foot on 21 December 1976. 111/

(g) Waldo Ulises Pizarro Molina. 112/ Mr. Pizarro Molina was a former

leader of the Federation of Textile Workers and & Communist Party candidate
for councilman in 1965. He was arrested on 15 December 1976 as he was walking
on the street with Mr. Juan PFernando Ortiz Letelier. They were both beaten

by their captors and placed unconscious in a car which left the scene rapidly,
followed by a second car. Since September 1973 he had been sought by the
State security agencies.,

(n) Juan Fernando Ortiz Letelier. 113/ Mr. Ortiz Letelier was a member of
the Central Committee of the Communist Party and former General Secretary

of the Communist Youth. He was also an historian and a University Professor.
He was arrested on 15 December 1976. He was walking on the street with

Mr. Pizarro Molina, They were both beaten by their captors and placed
unconscious in a car which left the scene rapidly, followed by a second car.
Since September 1973, Mr. Ortiz Letelier had been sought by the Chilean
authorities and, in this connexion, his daughter's house was searched on

24 November 1976.

(i) Inis Segundo lLazo Santander. 114/ Mr. Lazo Santander was a former trade
waion leader of the CUT (Central Unica de Trabajadores) and a member of the
Communist Party. He was arrested on 15 December 1976 on the street a few
metres away from his home by civilian personnel who placed him in an
off-white station wagon and dwvve away. The Government of Chile informed the
Commission on Human Rights in February 1977 that its vecords showed

Mr. Lazo Santander had left Chile on 6 January 1977. 7Tt also transmitted
information from the Argentine authorities that their records showed he had
entered Argentina on 6 January 1977 with three other persons, now missing, in
a motor car bearing Chilean licence plates HG-19. 115/

110/ Dénde Estén?, case No. 473, vol. 7, p. 1860.
111/ E/CN.4/1247/Add.1, part II, chap. IV.

112/ Dénde Estén?, case No. 474, vol. 7, p. 1870.
113/ /32/227, paras. 118-120 and amnex XXXIV.
_l;&/.A/BZ/?Z?, paras. 118-120 and annex XXXIV.
115/ EB/CN.4/1247/Add. 1, part ITI, chap. IV.
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(3) Héctor Veliz Ramirez. 116/ Mr. Veliz Ramirez, a member of the Communigt
Party and a trade union leader, served as Secretary from 1970 to 1972 to
former Minigter of labour Mireya Baltra. On 15 December 1976 he was arrested
on the street by DINA agents. The Goverment of Chile transmitted to the
Commission on Human Rights in February 1977 information from the Argentine
authorities that their records showed he had entered Argentina on 6January 1977
together with three other persons, now missing, in a motor car bearing Chilean
licence plates HG-19. 117/

(k) Lizandro Tucapel Cruz Diaz. 118/ Mr. Cruz Diaz, was a former trade union
leader and a member of the Communist Party. He was arrested in the street, in
front of a pharmacy, at a2bout 8.45 a.m. on 18 December.1976. The Government of
Chile informed the Commission on Human Rights in February 1977 that records
showed Lizandro Cruz Diaz had left Chile on 11 January 1977. _}._;2/

(1) Carlos Patricio Durdn Gonzdlez. 120/ Mr. Durdn Gonzdlez belonged tc the
Communist Party. He was arrested by DINA agents a dbout 9 a.m. on
18 December 1976 as he was walking on the street.

(m) Edras de las Mercedes Pinto Arroyo. 121/ He was a trade union leader and
a member of the Communist Party. His arrest took place on 20 December 1976 as
he was walking intc his mother's house. He was beaten by several captors,
handcuffed and placed in a white pick-up that left the scene immediately. He
had been sought by the Chilean security agencies since 11 September 1973. The
Government of Chile informed the Commission on Human Rights in February 1977
that records showed Edras Pinto had left Chile on 6 January 1977 in a motor car
bearing licence plates M (Mendoza) 124961. At that same time, the Govermment
transmitted to the Commission information from the Argentine authorities that
he entered Argentina on 6 January 1977 with three other persons, now missing,
in a motor car bearing Chilean licence plates HG-19. _lgg/

125, Applications for amparc were submitted to the courts in Santiago and criminal
complaints of kidnapping were fiked immediately after each arrest. Finally, on

27 Janvary 1977 the families of the victims requested the Supreme Court to order the
appointment of a special investigating judge. The request was granted on

31 January 1977 for eight of the thirteen persons listed abovey Santiago Edmundo
Arays Cabrera; Armando Portilla Portilla; Lincoydn Yald Berrios Cataldo; Horxaddo
CepedasMerinkovic; Reinalda del Carmen Peveira Plaza; Iuis Segundo Lazo Santander;
Lizandro Tucapel Cruz Diaz; and Edras de las Mercedes Pinto Arroyo. Judge Aldo
Guastavinos of the Santiago Court of Appeals =mppoinpednasdspecipdciniesttgatipgting
Judge, began his investigation on 2 Pebruary 1977 and cloged it on T February 1977.
His decision was based on the information provided by the Minister of the Interior
that the Department of Immigration had records indicating that tliesediiitt persons had
left Chile for Argentina through the Los Libertadores border station on specific
days between 21 December 1976 and 11l January 1977. They were registered as having
left in motor cars or on foot (hitch-hiking).

116/ A/32 /227, paras. 118-120 and annex XXXIV.
117/ E/CN.4/1247/h44.1, part II, chap. IV.
118/ A/32/227, paras. 118-120 and amnex XXXIV.
119/ E/CN.4/1247/Add. 1, part IT, chap., IIL.
120/ A/32/227, paras. 118-120,and annex XXXIV.
121/ A/32/227, paras. 118-120 and annex XXXIV.
122/ B/CN.4/1247/Add.1, part II, chap. IV,
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126. The decision to close the investigation was objected to by the relatives of the
missing persons, who argued that the special investigating judge's activities were
notarial rather than investigative and that, in fact, no real investigation had
taken place. Several inconsistencies were pointed out in connexion with the reports
that the eight persons forming the subject of the special investigation had left
Chile. It is impossible for a person to leave the country, either on foot or in a
motor car, without complying with many requirements that were not fulfilled in these
cases, Only doubtful "exit permits" are to be found - extremely incomplete and not
even listing a home address for the travellers. Moreover, it has been established
that the car in which some of them reportedly left Chile was registered in Chile and
not in Argentina, as was stated by the Directorate of Investigations, and the licence
plates HG-19 had not been issued to any private vehicle in 1976 and were no longer
valid in 1977. Presumably, they could only have been used by institutions or
persons with enough authority to obtain them from the respective Municipality. In
addition, it was pointed out that in the case of Reinalda Pereira, a woman who was
six months pregnant, or in the case of persons who were fifty years of age (Cruz
Diaz and Cepeda Merinkovic), it was difficult to believe that they would be able to
cross into Argentina through a high mountain pass on foot or hitch-hiking.
Furthermore, in three of the eight cases, the Government of Argentina had not
recorded the person's entry into that country.

127. Relatives of the eight missing persons appealed to the Supreme Court against
the closure of the investigation by the special investigating judge and requested
the Court to order a full investigation into the following points:

(a) The circumstances of the arrest of the missing persons, which would
include taking the testimony of witnesses;

(b) The whereabouts of the missing pérsons between their arrest and supposed
departure from Chile; and

(¢c) The circumstances surrounding their departure.

On 21 March 1977 the Supreme Court ordered the investigation to be continued
and, some time later, broadened the investigation to include the disappearances of
Fernando Ortiz Letelier and Waldo Ulises Pizarro Molina. During the course of the
reopened investigation, the records of the border station through which eight of the
missing persons reportedly left the country were found %o have been carefully
altered to show their departure. A sworn statement by the recording officer,
Guillermo Raidl Bzhamondes Grellena from the La Avanzada post, confirms the evidence
that the names of the missing persons were added to the names on the register of
departures at a later date by somebody other than the officer responsible for that
list._lgj/ According to reliable sources, the investigation into these cases
continues to fucus on the records showing the departure from Chile of eight of the
ten missing persons. Information ge*hered in this investigation, including
information supplied by the Argentine authorities, is reported to have revealed many
serious contradictions and inconsistencdes in the information supplied by the
Chilean Government.

123/ A/33/331, annex XIV. With regard to the cases of Mr. Durdn Gonzilez,
Mr, Veliz Ramirez and Mr. Navarro Allende, the Minister of the Interior informed
the Court that they hadenever been detained and the cases were not submitted to the
special investigating judge for investigation.
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E. Janvary to December 1977

128. During 1977 Chile was still under a state of siege as a result of
decree-laws promulgated by the Military Junta 124/ and the special powers of the
President of the Republic to arrest and transfer people thus remained in force.
Furthermore, Decree No. 899 of the Ministry of National Defence, published in the
Diaric Oficial of 10 September 1977, declared the entire country to be under a
state of emergency, something which, as a result of Decrce-Law No. 1,877 of

12 August 1977, empowered the President of the Republic to arrest and detain
persons for up to five days. 125/ In August 1977 the National Intelligence
Directorate (DINA) was dissolved by Decree-Law No. 1,876 and a new intclligence
organization, the National Information Agency (CNI), was cstablished by
Decree-Law No, 1,878, As was recported above, the sccret articles of the
Decree—~Law cstablishing DINA had conferred powers of arrest and detention upon
that body, but the Decrce-Law cstablishing the CNI made no explicit reference to
such powers. However, in its wreport to the Commission on Human Rights at its
thirty-fourth scssion, in February 1978, the Ad Hoc Working Group on Chile
concluded that "since the dissolution of the DINA there has been no fundamental
change in the methods of arrecst, scarch and intcrrogation ... ". 126/

129, Decrccec—-Law No. 1,775 of 20 May 1977 was promulgated before the dissolution of
DINA and it scriously limited the authority cof the Courts to investigate
allegations concerning missing persons. Prior te 20 May 1977, if a judge wished
to carry out inquiries concerning places under military jurisdiction or wished

te visit military premises to carry out his investigations, he was cempowered to

do so but was required to notify the military authorities, Decree-Law No., 1,775
rermoved this authority and rcquired that all investigaticns concerning military
premises or nilitary jurisdictions be carriecd out exclusively by military judges.
The notion of military premises covers the Carabinercs and DINA, Thus the
President of the Supreme Court infermed the Ad Hoc Working Group on Chile that,

if thc persen forming the subject of an application for amparo was being held

on nilitary preniscs, a civilian Jjudge had nco right of cntry., 127/ The Precsident
of the Supreme Crurt of Chile reportedly criticized this linitation on the powers
of the civilian ccurts in his addrcss at the opening of the 1979 Judicial Year. 128/

130. The Ad Hoc Working Group on Chile rcported that, in 1977, 346 arrcsts in
comnexion with pclitical or national security matters had teken place in Chile. 129/
In a rcpert to the Commission on Human Rights covering 1977, the Group noted in
particular that it continucd to rcceive information both on arrests and detentions
which werc officially recognized by the Chilcan authoritics and on arrcsts and

Decrec—Law Nos., 1,688 of 9 March 1977 and 1,889 of 2 Septermber 1977.
E/CN.4/1266, paras. 24-29.

E/CN.4/1266, para. 85.

L/53/331, para. 205 and anncxes XXIT and XXIIT,

Hoy, issuc of 19 to 25 September 1979, p. 16.

A/35/351, para. 310.
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detenticns which were never officially recognized. In arrcsts which were not
officially reccognized, the person was detained, gquesticned at one or more unknown
places and then he was cither relecased with no official record kept of his
detention or he disappeared. 130/ In other cases the person might be taken
direct to an official detention centre, Tres Alanos or Cuatro flamos, or he night
first be taken to unknown interrogation centres before turning up at official
detention centres as cfficially under arrest. Of the persons arrested in 1977,
the Vicarfa dc la Solidaridad reports that 12 are still miseing. 131/ Church
sources report that persons who disappeared in 1977 were gencrally linked with
the Socialist or Communist Partiecs. 132/ The two cases described below have becn
selected as illustrating the cases of nissing perscns that occurred in 1977.

1. Vicente Isracl Garcia Ranirez 133/

131, Vicente Garcia, a nember of the Socialist Party, was arrested together with
his wife, Karen Olna Reimer Carrasco (they had been married the day before) at
about 8.%0 a.n., on 30 April 1977 at the honme of a rclative of Karen Reimer in the
town of San Fernando., The persons naking the arrcsts were armed, dressed in
civilian clothes and stated that they werc from the Burcau of Investigations.
Vincente Garcia and Karen Reiner werc placed in a notor car and token to an unknown
place cf detention, Earlier that same day, at 3.30 a.n.,

Viola Olma Carrasco Rodriguez and Kathia Reimer Carrasco, respectively the
nother-in~law and sister-in-law of Garcia Ramirez, had been arrested at their home
in Santiago by armced nen who identified themselves as agents of the Bureau of
Investigations. They were taken to an unknown place of detention, Lt the time
of her arrest Viola Carrasco was questioned by the agents and informed then where
Garcia Ranirez was staying in San Fernando. Vincente Israel Garcia Ramirez had
been using the nane Jorge Luis Lldana Contreras during that period. Vincente
Isracl Garcia Ranirez, Karcn Olma Reimer Carrasco, Viola Olma Carrasco Rodriguez
and Kathia Reimer Carrasco were all held at the same unknown place of detention.
Karen Olna Reimer and Xathia Reimer were released on 6 May 1977. All three

report being with Vincente Garcia during their detention. Juan Carlos Villar Ehijo
testificd to the Ad Hoc Working Group on Chile that during his own detention at
an urknown Pplacc between 13 and 23 May 1977 he heard Vincente Garcia being
questioned., In a signed statement, Jaime Troncosco Valdez testifics to having
becen arrested on 2 May 1977 and held at an unknown place of detention and that,

on several occasions, between 2 and 22 May 1977, he heard Vincente Garcia being
gucstioncd,

132, Twe applications for amparc filed with the Santiago Court of Appeals on
4 and 12 May 1977 respectively, were referred to the Court of lppeals of
Rancagua, since the Santiago Court dccided it did not have jurisdiction. The

130/ E/CN.4/1266, pora. 55.

131/ E/CN.4/1310, para. 107.

132/ E/CN.4/1%10, anncx VIII, para. 8.

133/ Ddénde Estdin?, Casc No. 477, vol. 7, p. 1889.
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Court of Rancagua also declared itscelf without jurisdiction and rcferred the casc

to the Supreme Court for settlement of the Jurisdiction issue, On 22 May 1977 o
criminal complaint (denuncia) was filed with the Scccnd Criminal Court of the
Departunent cf Pedro hLguirre Cerda and is still at the investigation stagc.

On 20 May 1977 the Minister of the Interior reperted that no record existed of

any police reccord or of judicial proceedings against Vincente Isracl Garcia Ranircz.
The Government of Chile informed the General fLssenbly on 4 November 1977 that
Vincente Israel Garcia Ranfrez had disappcarcd after his marriage, under a false
nane, and that he was under indictment by the Fifth Supericr Court of Santiago. 134/
No further information has becn received in regard to this case.

2. Jorge Lndrds Troncoso Aguirre 135/

133. Jorge Andrds Trcncoso was arrested in Santiago on 11 May 1977 at the
interscction of Calle General Velasquez and Calle Santa Teresita and was forced
at gunpoint into a crcam—-coloured Fiat 125 becaring licence plate TH 287 of the
city of Quinta Normal., Two persons arrcsted by DINL in May 1977 testified that
they had been with Jorge Troncoso fLguirre at an unknown place of detention,
Osvaldo Puigueron stated that he saw Jorge Troncoso at about 11 p.m. on

11 May 1977 and Eduarde de 1la Fuentc that he was with Jorge Troncoso while the
latter was bcing tortured. The testimony by de la Fuentc indicates that Tronccoso
dicd as o result of that torturce, more particularly the application of

clectric shocks, Osvaldo Figucroa and Eduarde de la Fuente were subsequently
transferred to Cuatro Alamos and detained under the President's special powers
of arrest during the state of siege.

134. The disappearance of Jorge fndrds Tronceso Agulrre is pert of the arvests
surrounding the kidnapping of sixtcen year old Carlos Veloso Reidenbach. 136/
Carlos Velcso was detained on 2 May 1977 by unknown persons, one of whon he
subscnuently identified as a DINA agent, was taken to an unknown place and
tertured. He was relecased and his detention was repecrted in the press as a
kidnapping, Osvalde Figucroa and Eduarde de la Fuente, along with others, werc
subscquently arrcsted and accused of the kidnapping. Carlos Velosc was arain
detained and forced by threcats to identify Figueroca and de la Fuente as his
kidnappers. Subsequently, in o statement tc the Supreme Court, Carlos Velos:c
reported that, while he had been in the custody of DINS, he had been ccmpelled te
nake false accusations against Figueroca and de la Fuente. Press reports in Chile.
stated that Jorge Troncosc, a watchmaker, wihich in fact he is, was the hcad of the
group which kidnapped Carlos Veloso and was invelved in making and planting bombs,

135, On 14 May 1977 an applicacicn for amparc on bchalf of Jorge Troncoso was
filed with the Santiago Court of iAppeals and was rcjected on 1% Junc 1977 cn the
basis of a report fron the Minister of the Interior that Troncese was not being
detained by order of that Ministry. On 24 May 1977 a crininal complaint was
filed with the Scventh Criminal Court for kidnapping and, on 27 July 1977, was
nade to include homicide. The Minister of the Interior informed the brother of
Jorge Troncoso on 20 June 1977 that the Ministry had no record of Jerese Troncoso
and that no arrest warrant had been issued apgainst hin, In Noverber 1977 the

134/ ./C.3/%2/6, chap. III B.
135/ Déndc Estdn?, case Ne. 144, vol. 3, p. 630.
136/ 14/32/227, paras. 88-90 and E/CN.4/1266, para. 57.
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Governnent of Chile informed the General hLsseribly that Jorge Troncoso Lpuirre had
been indicted by the Fifth Superior Court of Santiago and that he was being sought
under an arrest warrant issued by the Prosccutor fronm the O0ffice of the Second
Military Prosecutor of Santiago investigating the Carlos Veloso kidnapping, 137/
No further information has been received in regard to this case.

¥, Evaluation of the cases analysed

136. The three and a half months following the chanpe of regimes on

11 September 1973 saw a large number of persons held under the special powers of
arrest during the state of sicpge. In addition, in the days immediately following
11 September armed confrontations were reported to have taken place and many
persons were killed, 138/ although no rccord of armed confrontations for the
period September to December 1973 is availaktle from the Government. 139/ A number
of persons were executed during this period, 140/ and the Vicarfa de la Solidaridad
reports 247 well documented cases of persons who renain nissing after having been
detained. Information on some 50 persons who disappearcd during this pericd has
been analysed above.

137, Undoubtedly, a number of the persons who were killed in armed confrontations
and were unidentified or whosc relatives did not lecarn of their deaths wexe
reported as nissing and werc therefore included in carly cstinates of nissing
persons for 1973. However, it must remain clcar that in none of the cases in 1973
analysed above 2id the information indicate that the persons disappecared during an
armed clash. Rather, in each case the evidence indicates that the person who
renmains nissing passed into the effective custody of government agents, in nost
cases carabineros, cither subsequent tc an arned confrontation, as in the

Jorge Klein Pipper case, or in circumstanccs of arrest not linked to armcd clashes,
It must be enphasized that, regardless of the circumstances preceding an arrest,
once a person has passed into the effective custody of government agents he cenjoys
a certain nunber of basic human rights and the Gevernnent has an obligation to
ensure respect for those rights.

138, In the individual cases and the group cases for 1973 that have been analysed,
weighty evidence reliably attests to the arrest of the persons concerned, but the
Governrient and judicial investigations in those cases, with the recent cxception
of the Longquén case, have not focused on the evidence of the arrest. In the
Jorge Klein Pipper case the investigation did not identify the military unit
which had arrested hinm and, in the Fernando Olivarcs Mori casc, the Government,
five years after the arrest, still had not identificd the officers who had nude
the arrest, although they had been clearly identificd from the begimning by
officials of the Unitcd Nations,

137/ 4,'0.3/32/6, chap. III B,

138/ It has been estimated that 1,500 werc killed, 80 from the military
services; Report on the Status of Human Rights in Chile by the Organizeticn of
lmerican States (B/CN.4/1166/L4d.3, chap. X).

139/ Ad Hoc Working Group cn Chile, Minutes of the meeting with the Minister
of the Intericr on 20 July 1978.

140/ E/CN.4/1166/Idd.3, chap, X; and Intcr-American Commission on Hunman

Rights, Sccond Report on the Situation of Human Richts in Chile,
(OEA/SER.L/V/II.37, doc. 19 corr.l, chap, II C).
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139, Duringc 1974, nunerous persons were arrestci oo dctringd in ernnexion with the
state of siege and such arrcsts began $5 be carricd out by sccurity agents dressed

in civilian clcthes, particularly members c¢f DINA, rathecr than uniforned carabineros
or nilitary personncl. Few armed ciashes were reported during that pericd. In its
repert to the Goneral Assembly, the Gevernment of Chile included only four acts in
1974 that could be considered as viclent confrontations, but these acts do nct appear
to be connceted with reported cascs of nissing persons. 141/ The Vicaria de la
Solicaridad reports that 223 persons arrcsted during 1974 remain nissing and alnost
half of these arce among the "119" reportcd in the press as having dicd outside Chile.

140. In thc cases of persons nissing in 1974 analyscd above, strnng evidence again
rcliably attests to the arrest of the persons involved and to their detention for a
period of time. In some of these cases, official written acknowledgoments attest to
the perscn's arrest., Nevertheless, the Minister of the Intcrior and the National
Bxccutive Secretariat for Detainecces (SENDET) bepan during this period to respend to
requests for information on arrests with the formula '"is not being detained by an
order fron this Ministry" ("nc sc cncuentra detenidc por orden emanada de este
Ministerio") or that there was no rcccrd of the arrest. Howcver, as was cxplained te
the Ad Hoc Working Group on Chile by the Chilcon Minister of the Interior, since
DINA had independen’ powers of arrest which did not require prior issuc by the
Ministry of the Interior of a decrce for arrest, thc answcrs by the Ministry that a
person "is net being detaincd by an order from this Ministry" did not nccessarily
neon that a person was not deprived of his liberty. 4s the Ministry of the Interior
rafused to respond to the fact of the arrest of persons by the sccurity arcncics,
the Courts likewisc rcfuscd to investigoate the cvidence showing arrest and detention,
either in applications for amparo or in criminal conplaints. In the cases of
applications for amparo, the Ministry of the Interior's denial of any rccord of
arrcst or of the issuc of a warrant of arrest was sufficient tc Justify rejcction

of the application, cven in the face of testinony and other strong evidence cf the
arrest and detention. Also, investigations into these cases were suspended without
adcequatc steps having been token to inguirce intoe the fact of the arrest. In cascs
cf crininal conplaints, the investigations were suspended cven when the persons
neking the arrest had been clearly identified.

141, The situation for the years 1975-1977 was essentially sinmilar to that for
1974 The country remained undcr o state of siegge threughout that period and
arrcsts for political or national sccurity reascns continued to be nmadc.

Howecver, the number of persons whe were detained in cach of those ycars and

rcniain nissing dropped from over 200 in 1974 to 76 in 1975, 111 in 1976 and only 12
in 1977. The arrests and detenticns in the cases analysed for the pericd

1975-1977 are relially attested by strong evidence, with the exception cf certein
cases in 1976 wherc, cven if the arrests arc proved either by dircet or indircct
cgvidence, little procf is available concerning the continuing detention of the

141/ 4/C.3/639, Part Two, chap. II, para. 3, D.
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missing persons, This may be due to the reducticn in the nunber of detainees being
held at the end of 1976, which brought down the number of potential witnesses.
During this pericd the Ministry of the Interior, and during its existence

SENDET, responded to requests for information on arrcsts with the above-nentioned
formula to the effect that there was no record of an arrvest cr of the issue of

a decree for arrest, The courts continued to reject applications for amparo

on the basis of such statemnents, even when strene evidence of arrest existed

and investigations of criminel complaints were suspended without adequatc steps
having been taken to inguire into the fact of arrcst.

142, The information analysed in the cascs described above leads to one
conclusicn of a general nature, a conclusion already rcached both by the

Ad Hoc Working Group on Chile and by representatives of the Catholic Church

in Chile. In the month or two following the cvents of 11 Scepitember 1973
disappearances appear to have been the result of indiscriminate actions by the
nilitary authorities, but towards the end of 1973 and the beginning of 1974 a
systen was set up in Chile whereby, in the words of the Aid Hoc Working Group,
"individuals believed to oppose the present régime, including persons active in
the labour nmovement, are arrested by Chilecan anthoritics and detained in varicus
urknown locations while the responsible authorities deny their arrest or
detention and, after having been interrogated under torture, mest of these
individuals are ncver seen alive again". 142/ Sinilarly, the Episcopal Vicars
of the Archbishopric of Santiago stated in their petition to the Suprence Court
of Chile on 3 November 1978 that "the disappecarance of persons following their
arrest is not a consequence of isolated incidents or chance, but is the rcsult of
concerted action in which an apency such as DINA was able to command sweeping
powers vis-ad~vis individuals and the courts of law themsclves”., Furtherncre,
the Episcopal Vicars stated "In short, the problem of the hundreds of nissing
persons has a uniforn character:s it is the comsequence of a strategy of
repression, fully plamned and co-ordinated by a single authority and directed
against thosec who night be suspecited of engaging in any activity hestile to the

régine”. 143/

143, If the general conclusion is clear, much nccds to be done to deternine
the whereabouts and fate of cach individual nissing person and thus respend to
their relatives' "right to know",

142/ 4/32/227, para. 10l.
143/ E/CN.4/1310, annex VIII.
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G. Rolec of individuals, private organizations, the press, the
Government and the Judiciary in the disappearance of
persong in Chile

L. Role of individuals and private organizations

144. In the efforts made on behalf of missing persons, more particularly to obtain
their release, determine their whereabouts or discover their fate, the immediate
relatives often played an important role. In many cases the relatives tried
personally to locate missing persons by going to various detention camps and visiting
govermment officials., They also addressed themselves to the courts with individual
applications for amparo and criminal complaints. It was, on the other hand, a
Churgh-related organization, the Comité Pro-Paz, which made the first collective
effort on behalf of missing persons by filing in March 1974 an application for amparo
on behalf of 131 missing persons. Subsequently, organizations related to the Catholic
Church and officials of the Church presented petitions to the courts and to the
Government on behalf of an increasingly large number of missing persons: 163 and
later 181 persons in 1975; 383 persons in 1976 (petitions accompanied by four volumes
of evidence) and 501 persons in 1977. In 1978 a2 list of over 600 missing persons was
published by the Vicaria de la Solidaridad, which also presented to the Govermment
sumiaries of the evidence in files of the courts and the Vicarfia on 477 persons on
that 1ist. The Association of Relatives of Missing Detainees made continuous efforts
to obtain information on the fate of missing persons and organized hunger strikes and
sit-ins in July 1977, May 1978 and September 1979. ;AA/ The efforts and civic
courage of private individuals, the Church and the Association of Relatives of
Missing Detainees finally led to public recognition of the fact that persons were
missing. 145/

2e Role of the press

145, During the visit of the Ad Hoc Working Group to Chile in 13978, the Association
of Relatives of Missing Detainees informed the Group of the difficulties they
encountered in bringing the problem of the missing persons to the attention of the
general public through the mass media. They stated that it had been impossihle to
secure publication in Chilean newspapers of the list of missing persons and that it
was only through the hunger strike of 1977 that the public at large had even been
acquainted and confronted with the problem of missing persons by the press. 146/ The
press in Chile in the years following September 1973 did treat the subject of the
missing persons by, in the words of the Episcopal Vicars of the Archbishopric of
Santiago, "describing it as a fabrication and a political device designed to discredit
the Government". 147/ The Ad Hoc Working Group on Chile reported cases in which the
press carried inaccurate or false reports in which alleged missing persons had been

144/ See above, chapters II and III, and A/33/331l, paras. 405-406.
145/ E/CN.4/1310, annex VIII.

146/ A4 Hoc Working Group on Chile. Minutes of the Meeting with the Association
of Relatives of Missing Detainees on 14 July 1978.

147/ Petition to the Supreme Court by the Episcopal Vicars of the Archbishopric
of Santiago requesting the appointment of investigating judges (3 November 1978);
E/CN.4/1310, annex VIIIL,
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reported not to be missing, QAQ/ The Episcopal Vicars of the Archbishopric of
Santiago, in the statement quoted above, reported that the attitude of the Chilean
press had changed and, in 1978, the press admitted that the problem of the missing
detainees was "a dramatic reality which requires clarification". 149/ Nevertheless,
in a recent communication to the Expert on the question of the fate of missing
persons in Chile, the Association of the Relatives of Missing Detainees reports that
although press conferences have been held recently with the attendance of
representatives from all of the media, the content of the press conferences has not
been published. This must be seen in light of the inherent duty of the press to
publish objective information. Reliable evidence of the disappearance of detainees
in Chile has existed since September 1973. The failure of the Chilean mass media

to reflect this evidence was certainly a factor which permitted the disappearance of
detainees to continue.

3. Role of the Government

146, The Gov rnment of Chile has placed all legislative, ceansitiiiient and executive
powers in the hands of the Junta since 1973 and its role in the disappearance of
detainees can be looked at in terms of two periods: the months following
September 1973, and the period starting with the establishment of DINA,

147. In the period following the change of regime, the authority to arrest and
transfer persons under the state of siege, a power comstitutionally reserved for the
President, was exercised independently by diverse administrative authorities and
government agencies, each of which kept its own list of detainees. This is shown by
Decree~Law No, 288 and the explanations of the Minister of the Interior concerning
the establishment of SENDET (see chapter IV B above). The examination of the cases
of missing persons for 1973 shows that the legal formalities, such as obtaining
arrest warrants from courts or detention decrees from the Ministry of the Interior,
were generally disregarded. This situation made possible the arrest and subsequent
disappearance of persons, as in the Longquén case.

148, During the period beginning with the establishment of DINA (June 1974), the
involvement of the Govermment of Chile in the disappearance of persons is to be

found at both the law-making and the law enforcement levels. At the ti e of the
establishment of DINA, an organ reporting direct to the Government Juntz and not to
any ministry, powers of arrest under the state of siege were secretly conferred upon
it. In exercising these powers DINA was independent of the Ministry of the Interior
or any government department. It was responsible only to the Government Junta. As
the Minister of the Interior informed the Ad Hoc Working Group on Chile, DINA had
had the authority to arrest individuals and then ask the Ministry of the Interior for
decrees, those decrees being the only measures by which detention had been officially
authorized., DINA's powers of arrest were also free from judicial control, since
DINA agents were immune from questioning by the courts. In innumerable cases DINA
Feruges €6 Provide information on arrests, stating that all requests must be directed
to the Ministry of the Interior or to SENDET. In this regard an excerpt from an
article entitled "The lesson of DINA" from "Mensaje", a Jesult magazine published in

148/ A/3%2/227, paras. 130-133.
149/ E/CN.4/1310, annex VIII.
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Chile is instructive. 150/ Referring to the refusal of the Director of DINA o
appear before the courts, this article reads:

"Por instance, when told by the Court of Appeal that 'whatever authority
the Director is subject to, he is legally bound to inform the Court agboud
the above-mentioned circumstances', he replied: 'l must again state my
position, namely, that I have to comply strictly with the orders of

the President of the Republic and inform you that any information about
detainees must be supplied to the courts of justice, no matter which,

by the Minister of the Interior oxr by the National Service for Detainees'.
(Application for amparo No. 772-T4, Santiago Court of Appeal)".

Further on, the article states

"The same Director, this time before a military tribunal, said that it
was necessary 'not to specify or reveal the names of the men and won =
who took part in the action because, as intelligence agents, their
identity has to be kept secret! (Proceedings against APA and others,
Ad Hoc Military Court of Santiago)". 151/

According to the article, the then Minister of the Interior agreed with the Director
of DINA, since he repeatedly stated that:

"To provide the courts of justice with information on DINA's activity and
agents would be a violation of their 'vulnerability as intelligence agents'!
(Case No. 110,262, Fourth Griminal Court of San Miguel) and would pose a
threat to 'the conditions of absolute secrecy in which the security services
operate! (Case No. 2,680, Eleventh Departmental Criminal Court of "1 'iazc)' .

Santiago)". 152/

In short, the courts were unable to compel the organs having independent powers of
arrest to provide information. They had to address themselves to the Ministry of
the Interior or SENDET, which only recorded fhe information supplied by DINA and,
in cases where DINA supplied no information, replied to the Courts by stating that
the person "is not being detained by an order from this Ministry".

149. Within DINA itself, activities were so organized that the identity of the persons
carrying out arrests was concealed, thus making it difficult to establish their
responsibility. The testimony of René Alfaro Herndndez, an ex-DINA agent, concerning
the arrest of Horacio Carabanites Olivares — one of the Valparaiso Eight - reads in
part as follows:

"The leader of the group, the one who gave the instructions and was
in charge of the operation, was Mario., In reply to the Court's question,
I have to admit that I do not know the full names of these persons or

150/ Mensaje, issue No, 270, July 1978.
151/ Tbidaje. issue Ne. 270, ..l

52/ Thide.
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vhether the first names I knew them by had anything to do with ftheir real
names. I had never seen them before and I think they were together only
during that operation. I have never seen them again., I should inform the
Court that, because of the nature of security work, the members of groups
carrying out specific operations are chosen at random, depending on who is
available, and are given fictitious names for each assignment. In this
case, I think that the ones chosen came from other groups in the
Intelligence Directorate since, as I said, I do not know their real
identitieslor what rank they held., I also wish to inform the Court that
many members of what used to be DINA came from the four branches of the
armed forces, as well as from the Investigation Bureau, so it was very
difficult to get to know the members of a group during an assignment?. 153/

In this same case, the Director of DINA testified:

I "With regard to the identity of the DINA persomnel who took part in

the Valparaiso operation, I can tell you that it is not possible to establish
the names of the agents who went to that city because of the amount of time
that has elapsed and the nature of intelligence activities i1s such that the
men are chosen at random from those who happen to be available. Orders for
activities o6fiuthat kind are given orally and no written records are kept,

so0 there is no way of knowing the name of the person in charge of the
operation; because of the compartmentalization, he selects the members of his
team at random, as was explained before', 154/

Numerous rules at both the constitutional and the legislative levels govern the
arrest and transfer of persond during the state of siege. These concern the
requirements relating to written orders for arrest, limitations on the places where
prisoners may be detained, notification to relatives of the fact and the place of
detention within 48 hours, and the time-limits during which a person must be freed
or turned over to the courts or the Minister of the Interior. The overwhelming
evidence collected by organizations within Chile and international organizations
such as the United Nations and the Organization of American States has shown that
the Government has failed to insist on respect even for these legal rules, which are
of national origin, some of them decreed by the Government Junta.

150, Another factor in the operation of the system of arrest and detention in Chile
which resulted in the disappearance of detainees was the state of siege. The above-
mentioned article from Mensaje regarding the subject reads:

"Moreover, DINA required a proper public legal structure in order to be
able to do its work effectively., It obtained this through the
continuation of the state of siege, the matural medium for its activities.
The state of siege placed thousands of persons at its disposal, the
country was dotted with political prison camps, the curfew enabled it

to move about as a dreaded group in the night, individual guarantees were
suspended, judicial powers were eroded and exceptional powers were

153/ Dénde Estdn?, vol. 6, case No. 325, pp. 1265-1267.
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granted to an Executive which, in practice, delegated them to DINA, for
the President of the Republic himself recognized, when dissolving it,
that it had been exercising "executive" powers., Protected by all those
circumstances, DINA was able to proceed with its work", 155/

151, Until 1978, in the information that it submitted to the United Nations and
other international organizations in response to their growing expressions of concern
about the disappearance of detainees, the Govermment of Chile denied, in substance,
that the problem existed. It explained that the list of supposed missing persons
contained dnplications of names and the names of persons who did not legally exist,
who had died, were in detention, had left the country, had gone into hiding or had
been killed abroad. In response to individual cases discussed in international
reports, the Government generally denied that the person had been detained ox

stated that there was no record of his having been arrested or of a detention decree
having been issued. In some cases where weighty evidence showed arrest, it

reported that the persons had been arrested but had been released immediately or
stated that the matter was being investigaied by the courts. The Government of
Chile rarely faced up to the evidence in international reports which showed that
missing persons had been arrested and detained by government agents. In a

statement before the Ad Hoc Working Group during its visit to Chile, the Minister

of the Interior even minimized the gravity of the problem of missing persons.

152, In certain cases, such as the missing persons of Lonquén, those under
investigation by the special Jjudge for Rancagua or the persons who disappeared in
November-December 1976, the Govermment of Chile submitted to the United Nations
contradictory information or information which has proved false. With regard to the
reports submitted to the United Nations that the missing persons found buried at
Lonquén had been registered by the Institute of Forensic Medicine as having died,
reliable reports of the investigation into that case suggest that the information
submitted to the United Nations may have been deliberately fabricated., This is
particularly disturbing and requires the most thorough investigation in the light of
the pledge of Member States of the United Nations under Articles 55 and 56 of the
Charter to co-operate with the Organization in the promotion of universal respect
for, and observance of, human rights and fundamental freedoms. A more positive
approach by the Govermnment of Chile to the substance of international concern about
missing persons might well have contributed to the elimination of the problem at an
early stage.

153. Although the discovery of the bodies buried at Lonquén appears to have made the
Chilean Government aware of the problem of missing persons, in the investigations of
missing persons now under way in Chile some continuing difficulties are encountered
by reason of decisions of the Government of other authorities., The limitations
placed on investigations by civilian judges by Decree-Law No. 1,775, which prohibits
them from carrying out investigations on military premises, have been described
above. 156/ Furthermore, reliable information on the investigations by the specieal
judge for Rancagua indicates that military authorities did not provide information

155/ Mensaje, issue no, 270, July 1978.
156/ See chapter IV E.
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requested on the identity of military persornnel and that the judge was refused
access to the: files of a closed case in the military courts relevant to his
investigation. In addition, it is reliably reported that, in the investigation into
the disappearance of Claudio Enrique Contreras Herndndez 157, the military
investigating judge charged with the case received a report from the Ministry of the
interior that the registers of the Tres Alamos detention camp were in the hands of
the Carabineros #hd that the registers for Cuatro Alamos had been burned fir reasons
of security. 198/

154. The Ad Hoc Working Group reported that officials of the Catholic Church in
Chile and the Association of Relatives of Missing Detainees had found that the
investigations carried out by the Ministry of the Interior into the cases of missing
persons presented to him by the Church were unsatisfactory. The finister of the
Interior stated &t the time that he would continue his investigations. 159/ The
Permanent Represent: iive of Chile to the United Nations informed the Expert on the
the question of the fate of missing persons in Chile in a letter dated 24 July 1979
that the information gathered by the Ministry of the Interior's investigation into
presumed missing persons had been turned over to the courts. No information has
been made public on the results of the investigation carried out by the Ministry of
the Interior.

155. Decree-~Law No. 2,191 of 18 April 1978, which granted a broad amnesty to persons
who, as principals or accessories, had committed a wide range of criminal offences
between 11 September 1973 and 10 March 1978, has been dealt with in detail by the

Ad Hoc Working Group on Chile, The Group also reported that the investigation of a
number of cases of missing persons had been closed as a result of the amnesty law,
In the Group's view, the principal adverse effect of that law was the removal of the
criminal responsibility of persons who had committed acts such as torture of
detainees and acts resulting in their deaths. 160/ Recently, as reported abcve,

the carabineros responsible for killing 15 dets ~z2es a. Lonquén were released and
charges against them were drcyped because of tiu amnesty. 161/ The Ad Hoc Working
Group also reported on the international human rights instruments, such as the
International Covenant on Civil and Political hKights, the Buropean and American
conventions on human rights and the Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, that prohibit torture under any circumstances. In addition, the Group
noted that the Geneva Conventions of 1949 required States parties to establish penal
sanctions for grave breaches of the Conventions which include torture and wilful
killing of protected persons. The Group concluded that "an amnesty for those who
were engaged in systematic and gross violations of human rights granted by a
Government which tolerated the existence of such violations is legally ineffective
as contrary to the generally accepted principles of law", 162/ In March 1979 the
Vicar-General of Santiago and Vicar of the Vicaria de la Solidaridad petitioned the

157/ Dénde Estdn? vol. 1, case No. 17; and A/32/227, anmex LV, No. 207.
158/ Case No. 91,841, Office of the Second Military Prosecutor.

159/ E/CN.4/1310, paras. 109, 116-118.

160/ A/33/331, paras. 248~300, 779 and E,/Ci.:1/1%10, paras. 53-54.

161/ See chapter IV, 4 4.

162/ E/CN.4/1310, paras. 53-57.
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Supreme Court in this same sense, arguing that the amnesty of April 1978 could n?t be
applied to crimes such as those committed at Lonquén because of Chile's international
legal responsibilities, 163/

156, The Chilean Minister of Justicz, in a meeting with the Ad Hoc Working Group on
24 July 1978, stated that the aim of the amnesty had not been to ensure that offences
such as torture should remain vnpunished. The Minister said that, where torture

was proven, those responsible wotld not be immune from administrative penalties,
which were distinct from criminal penalties. 164/

157. During its visit to Chile in July 1978, the Ad Hoc Working Group was informed
of proposals then being examined by the Government whereby the period reguired
before a missing person was declared dead would be reduced from the normal five years
to two years. The Minigter of the Interior informed the Group that the Government
was considering facilities for solving legal and inheritance problems concerning
presuned missing persons and was ready to consider applications for ex gratia
pensions in cases where the missing person had been the family breadwinner., 165/

In October 1978 the Association of Relatives of Missing Deiainees wrote to the
Minister of the Interior asking that the proposed decree-law on presumed death
should not be promulgated. In connexion with that proposed decree-law, this letter
saids

"One of the basic requirements for the establishment of presumed death is
that the whereabouts and situation of a person should be unknown. The
missing persons were arrested by security agents and taken to places of
detention which can easily be identified by the Govermment. If the worst
has happened to some of them, presumed death is not the rational solution
under Chilean law, since, in this case, only the circumstances of the death
and the criminal responsibilities of the perpetrators of the act have to

be determined". 166/

158, The above statement by the Association of Relatives of Missing Detainees is

also relevant to the gquestion of compensation, since compensation in cases of
missing persons depends on a determination of their fate and the responsibilities for
that fate. When that is established; then the legal and the moral responsibilities
of the State come into operation in order to make good the harm caused by illicit
acts attributable to the State. This is clearly the case in relation to the families
of the missing persons buried at Lonquén,

163/ For details see &he Report of the Special Rapporteur on the Situation of
Human Rights in Chile to the General Assembly at its thirty-fourth session
(a/34/583).

164/ Ad Hoc Working Group on Chile, Minutes of the meeting with the Minister
of Justice on 24 July 1978.

165/ A4 Hoc Working Group on Chile, Minutes of the meeting with the Ministers
of the Interior on 25 July 1978.

166/ E/CN.4/1310 para. 109.
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4. Role of the judiciary

159. Article 16nof the Chilean Constitution provides for the remedy of amparo (hac. =
(habeas corpus), which, if properly applied, would afford an effective means of
preventing arbitrary arrests and detentions and consequently the disappearance of
detainees, Article 16 provides that, in cases of detention in violation of
constitutional guarantees, the Jjudge may order the person %o be brought before him
and that order shall be obeyed by all persons in charge of places of detention. The
Jucge may order the person's release and the procedure shall be carried out
expeditiously (breve y sumariamente). The Code of Criminal Procedure provides that,
in amparo proceedings, the judge may visit the person at the place of detention and
it fixes a 1limit of 24 hours, with exceptions for certain cases within which a
judgement must be rendered. 167/ As the Ad Hoc Working Group on Chile reported, the
Chilean authorities have expressed conflicting views on whether the remedy of amparo
is applicable in cases of detentions under the President's special powers of arrest
during stabtes of siege. 168/ The lawyers of the Vicaria de la Solidaridad have given
the following interpretations of the remedy of amparo:

"The remedy of amparo has been 50 established in our legislation as
to be fully capable of constituting an effective safeguard for liberty and
security of person., Its applicability both in situations of legal neormality
and under exceptional régimes, its preferential and urgent application, the
analysis which it requires Jjudges %o make of matters of form and substance
pertaining to the detention of an individual, the specific mechanism of
habeas corpus which it places in their hands and which enables them either
to have the detainee brought before them or to remove the court to the
place vhere he is, and the power which it confers on magistrates to pursue
the question of the possible criminal liability of those who made the arrest
for any abuses they committed, demonstrate the exceptional importance which
the law attributes to this remedy". 169/

The Inter-American Commission on Human Rights has given a similar interpretation of
the role which the remedy of amparo should play in protecting liberty and security
of person. 170/

160, Unfortunately, as the reports of the Ad Hoc Working Group on Chile and the
reports of the Inter-American Commission on Human Rights have made clear, the
Chilean courts have not applied the remedy of amparo in a way which effectively
protects the liberty and security of persons arrested by government agents, 171/
In a recent petition to the Supreme Court, 32 Chilean lawyers stated that:

167/ Articles 306-~309.

168/ A/33/331, paras. 186-188.

169/ A/33/331, para. 191.

170/ A/31/253, para. 405.

171/ See A/10285, paras. 99, 120, 150; E/CN.4/1188, paras. 44~50, 97, 101;
A/%1/253, paras. 373-406; E/CN.4/1221, paras. T6-88, 175; B/CN.4/1266y paras. 66,
76=T7; A/33/331, paras. 182-212; E/CN.4/1310, paras. 104-105; Report on the Stavus of
Human Rights in Chile by the Organization of American States and Observations on the
Report by the Government of Chile (1974), (B/CN.4/1166/Add.3); Inter-American
Commission on Human Rights, Second Report on the Situation of Human Rights in Chile
(1976) (CBA/SER.L/V/IL,%7, doc. 19, corr.l) and Third Report on the Situation of
Human Rights in Chile {1977) (OEA/SER;L/V/II.40 doc. 10).
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"Applications for amparo have become a cruel parody and are usually
rejected. Of the more than 5,000 applications for amparo made to the
covrts in the last six years, four were granted and one of them

(the application on behalf of Carlos Humberto Contreras Maluje) still
has not been put into effect. 172/

One of the reasons for the ineffectiveness of the remedy of amparoc is the agreement
between the President of the Supreme Court and the Director of DINA that requests
by the courts for information on arrests by security agencies should be made not to
the agency making the arrests but to the Minister of the Interior. As shown above,
DINA refused to provide the courts with information on arrests even when the courts
addressed themselves direct to DINA, It has also been reported that it was agreed
that security agents could not be ordered to a pear in court but simpl:- questioned
on the premises belonging to their ag-ncies. 173/ It is also relevant to note that
in 1976 the Santiago Court of Appeals ruled that the President's sperial powers of
arrest and transfer did not authorize the holding of detainees incom.unicado but the
Supreme Court overturned that ruling, which, had it been upheld, would have permitted
better control over the treatment and the fate of detainees. 174/ Several reports
have also been received of judges refusing to visit secret places of detention, even
when a former detainee or a detainee's family was ready to indicate the exact place.

place. 175/

161. When presented with an application for amparo, the Chilean courts request
information direct from the Ministry of the Interior and not from the .secwrity:.
agency which made the arrest. The Ministry does not always reply ranidly., 176/ If
the Ministry replies that the person "is not detained by an order from this
Hinistry" or "no record exists of his detention" or "no record exists of the issue
of an order for his arrest', then the application for amparo is rejected even in the
fice of strong evidence of arrest. For example, in the Contreras Maluje case,

dealt with in detail above, the Ministry of the Interior answered seven days after
the coutthhdd: requested information. Two and a half months after the filing of the
application, the court decided to order the Ministry of the Interior to release
Contreras Maluje. The Court did not address itself to DINA, which had made the
arrest., 177/ 1In cases where the Ministry of the Interior acknowledgestlhat thheppersen
is detained, the application for amparo is rejected without the person having been
brought before the court and no check is made of the detainee's physical condition,
the conditions of detention or even the formal legality of the order for arrest.
Applications for amparo are rejected when the Ministry acknowledges detention even
in cases where there is clear evidence that the arrest was illegal. 178/

172/ Hoy, issue of 19 to 25 September 1979, p. 16.

173/ Ibid., and A/33/331, para. 207.

174/ A/31/253, paras. 383-385; A/33/331, para. 194.

;15/ See for example A/53/351, annex XXIV, application for amparo No. 246,77.
176/ 4/33/331, amex XXIV. -

1717/ See above, chapter IV, D 2; and E/CN.4/12661 para., 66.

118/ 4/31/253, paras. 398-406; E/CN.4/1266, paras. 76-T7; A/33/331,
paras. 182-198; E/CN.4/1%10, paras. 58-69, 104-105.
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Several examples of the actual operation of the remedy of amparo in Chile are given
in ammex XXIV to the Report of the Ad Hoc Working Group on Chile to the

General Assembly at its thirty-third session (A/35/331). The failure of the Chilean
Jjudiciary to exercise its powers through the remedy of amparo in order o protect
the life, liberty and security of detainees clearly contributed to the situation
which made for the disappearance of detainees.

162. Effective criminal investigations into cases of illegal arrest and detention
through the identification and punishment of the individuals responsible is another
means of preventing the disappearance of detainees. 179/ Unfortunately, the
Chilean courts, until just recently, refused to investigate adequately the criminal
complaints filed in connexion with the disappearance of detainees. This is due to
the failure of judges to exercise their lawful powers of investigation, to the
refusal of DINA and other security agencies to appcar before the courts to give
testimony and to limitations on the investigative powers of the courts such as
Decree-Law No, k1,775, which forbids civilian judges to carry out investigations on
military premises. In 1976 the Vicaria de la Solidaridad informed the Supreme Court,
with regard to cases of missing persons brought to the Court's attention, that:

"In most of the 254 cases examined, the judges have been unable to continue
the investigation of the crimes because, when the intelligence services,

in particular the National Intelligence Directorate (DINA), are asked for
reports concerning the conduct of their officials on the occasion of the
arrest of persons, they refuse to reply or to comply with Court summonses.
The investigations are thus paralysed and the judges hesitate to impose
penalties in respect of the act of contempt represented by the systematic
disregard of their summonses'. 180/

Two years later, in a 1978 submission to the Sugpreme Court, the Vicaria reported
that in 500 cases brought before the ordinary criminal courts, "none of the
inguiries made have reliably clarified the fate of any missing persons nor has there
been any punishment of those responsible'". 181/ Thus, the Ad Hoc Working Group
stated in 1978 after its visit to Chile that

"The Chilean courts have been inclined to close possible avenues for
the investigation of offences alleged to have been committed by the security
forces, sheltering behind the intricate network of legislation promulgated
by the Junta and its ministers, making use of procedural devices or simply
setting aside the legal rules and procedures in force", 182

163, A comparison of the investigations by two special investigating judges into
the missing persons from the Longuén area is illustrative of the results that can
be achieved when a judge fully exercises his powers of investigation. The special
investigating judge appointed in 1975 halted his investigation and turned the case
over to the military courts as a result of reports from the Carabineros that the
persons arrested had been delivered to the National Stadium and of SENDET's failure
to answer whether the detainees had or had not been received at the National

179/ See A/33/331, paras. 199-212.
180/ E/CN.4/1221, para. 175+

181/ A/33/331, para. 208.
182/ A/33/331, para. 210.
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Stadium. The second investigating judge appointed in 1978 carried out a full
investigation and turned the case over to the military courts only after the
persons responsible had been fully identified, Similarly, the investigation
carried out by the special investigating judge concerning the 20 missing persons
at Laja has led to the discovery of the burial of 18 bodies reported.to be the
bodies of missing persons. Rarlier criminal investigations initiated in some of
these cases had produced no such result.

164, The failure of the Chilean courts up to 1979 to conduct adequate investigations
into criminal complaints filed in connexion with the disappearance of detainees was
certainly an important factor in the continued disappearance of detainees in Chile
throughout 1977. This failure to investigate prevented the trial and punishment of
those responsible for the disappearance of detainees and the amnesty law of

April 1978 is now applied to prevent punishment.
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V. THE RESPONSIBILITY OF TEE GOVERNMENT OF CHILE UNDER
INTERNATTONAL LAW

A. General observations on State responsibility

165. There can be no doubt that the phenomenon of missing persons in Chile
described in this report amounts to a real situvation of gross violations of human
rights and it is not a question of a few, individual cases. There is also
evidence, as regards missing persons in Chile, of "administrative practices"
within the meaning given to that term by the Buropean Commission on Human Rights,
inasmuch as the present report shows that there was a repebtition of acts throughout
the country by governmment agents and that such acts were officially tolerated

or sanctioned. In comnexion with application No. 5310/71 {Ireland v.

United Kingdom), the Furopean Commission on Human Rights cited its jurisprudence
in earliérrcases and elucidated the meaning of a situation, an administrative
practice or official tolerance, in the sense that these terms are being used
here, as follows:

"By repetition of acts is meant a substantial number of acts ... which
are the expression of a general situation ... A constituent element of an
administrative practice is that the acts complained of form a pattern

or system in the sense that some link or connection exists in the
circumstances surrounding the particular acts, e.g. time and place where
the acts occur and the attitude of the persons involved and that they are
not simply a number of isolated acts".

Furthermore,

"By official tolerance is meant that ... [the scts] are tolerated in the
sense that the superiors of those immediately responsible ... take no
action to punish them or prevent their repetition; or that higher
auvthority, in face of numerous allegations, manifests indifference by
refusing any adequate investigation of their truth or falsity, or that in
judicial proceedings, a fair hearing of such complaints is denied".

166, Where a serious situation of missing persons exists, as in Chile, there

are firm international obligations upon the State in question, which is

responsible for the fulfilment of those obligations. In so far as the acts

leading to the disappearance of persons also violate specific obligations under
nationality or internationally established human rights, the State is likewise
responsible for those violations of human rights., The International Law Commission,
in its work on State responsibility, 1/ has elaborated some fundamental principles
of the law in this field, In Article % of its current draft articles on

State responsibility, 2/ the Commission stated that:

1/ See, Yearbook of the International Law Commission, vole. II (1956);
vol. II (1973); vol. IT (1976).

2/ 4/34/194, chap. ITItA,
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"There is an intermationally wrongful act of a State when:

(a) Conduct consisting of an action or omission is attributable to the
State under international law; and

(b) That conduct constitutes a breach of an international obligation
of the State."

Article 4 provides that "An act of a State may only be characterized as
internationally wrongful by international law". Article 5 speaks about the
attribution of the conduct of State organs to the State and says "... conduct

of any State crgan having that status under the internal law of that State

shall be considered as an act of the State concerned under international law,
provided that organ was acting in that capacity in the case in question.

Article 17 of the same draft articles deals with the irrelevance of the origin

of the international obligation breached and specifies that: "The origin of

the international obligation breached by a State does not affect the international
responsibility arising from the internationally wrongful act of that State".

167. The International Court of Justice has, in its judgment of 5 February 1970,
in the Case concerning the Barcelona Traction, Light and Power Company, Limited,
expressed the opinion that "an essential distinction should be drawn between the
obligation of a State towards the intermational community as a whole, and those
arising vis-a-~vis another State ... By their very nature the former are the
concern of all States, In view of the importance of rights involved, all States
can be held to have a legal interest in their protection; +they are obligations
erga omnes", The International Court of Justice cites as examples obligations
deriving "from the principles and rules concerning the basic rights of the
human person, including protection from slavery and racial discrimination. Some
of the corresponding rights of protection have entered into the body of general
international law ...; others are conferred by intermational instruments of

a universal or quasi-universal character", é/

168+ In its work on Stale responsibility, the International Law Commission,
adhering to the position of the International Court of Justice, has said that

a State may be considered responsible under intermational law for respecting
certain obligations towards the intermational community as a whole, Indeed,

the Commission has said that a seriocus breach on a widespread scale of an
internatvional obligation of essential importance for safeguarding the human being
constitutes an international crime, Furthermore, when there are international
conventions binding upon a State, as in the case of Chile, which has accasded to

a series of intermational human rights instruments, the responsibility of the
State is even more pronounced. The judgement that Chile is intermationally
responsible for the disappearance of detainees which has occurred in that country

é/ International Court of Justice, Reports of Judgments, Case concerning
the Barcelona Traction, Light and Power Company, Limited, Judgment of
5 February 1970, p. 32.
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is reflected in the views expressed by members of the Human Rights Committee
during that Committee's examination of the report submitted to it by Chile in
accordance with article 40 of the International Covenant on Civil and Political
Rights. In this regard, the Committee's report to the General Assembly at its
thirty-fourth session reads in part:

"Many of the members stated that the disappearance of hundreds of persons
vwho had been arrested by the security services continued to be one of the
main concerns of the international community and they asked whether serious
and effective efforts had been made to discover the whereabouts of the
missing persons. Some members considered that the disappearance of a person
in vhatever circumstances involved State responsibility, and questioned the
propriety of the immunity granted by the amnesty of 18 April 1978 io persons
who could otherwise have been charged with serious violations of

human rights",. 4/

169. One or a few cases of missing persons may not necessarily engage
international responsibility. One or a few cases of missing persons could

raise the problem of responsibility within the domestic jurisdiction or could
engage the principle of diplomatic protection if the victim concerned is a
foreign national. However, when the scale of missing persons, as confirmed by
reliable sources, show gross violations of human rights, these instances of
missing persons undoubtedly constitute a "situation" within the meaning of
Economic and Social Council resolution 1503 (XLVIII), or within the above-
mentioned meaning defined by the European Commission on Human Rights., In such a
"situation", a term which has a firm basis in general international law, or
where the disappearance of persons can be dealt with under specific human
rights norms, Stabe responsibility under international law arises. The
responsibility of the State under general international law arises from the moment
when the situation in question amounts to a consistent pattern of gross and
reliably attested violations of human rights.

170. Taking into account Chile's undeniable responsibility towards the
international community, it may be pertinent to review the specific international
obligations which are binding on Chile, and have been violated in the situation
of missing persons. It would alsc be pertinent to demonstrate how far the actions
which lead to the disappearances of persons are imputbable to the Chilean
Government and to point out the consequences as regards the responsibility of the
State that might be drawn under international law from the present situation of
missing persons in Chile.

B. The specific human rights obligations of the Chilean
Government involved in the sitbuation of missing persons

171 s The fact that numercus cases of missing persons are reported on a wide scale
is as such not only a humanitarian problem but also a problem of the violation

of specific humen rights. This is confirmed by General Assembly resolution 33/173
of 20 Decewrber 1978. The situation of missing persons involves complex problems.
Vhen the elements of the problem are analysed in relation to human rights provisions

OL

4/  b/34/40, para. 8l.
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of an irternational character, it .: ‘lovar that th: cusces of missing persons
involve violations of human rights wtich give rise to the responsibility of the
State as a result of its obligations under international lav. The following rules
of the International Covenant on Civil and Political Rights might be specifiecally]
involved in a situation of missing persons: the right to life (art. 6), freedom
from torture (art., 7), the right not to be held in slavery or servitude (art. 8),
the right to liberty and security of person (art. 9) and the right not to be
subjected to arbitrary or unlawful interference with one's privacy and family
life (art. 17). These are the rights which are mainly and directly affected in
the case of missing persons, bearing in mind, however, that the vhole complex

of human rights may be concerned if a human being is missing because of acts of
State or other authoxities.

The right to life is involved because a missing person may have been
arbitrarily killed, The evidence proves — particularly in the Chilean
situation - that this may often have been the case. The mass graves atb
Lonquén and in Cuesta Barriga and the discovery of the bodies of persons
reported to have been arrested at Laja are only some examples which show
that persons reported to have disappeared were victims of violations

of their right to life,

Freedom from torture may be involved because missing persons are kept in
prolonged custody at unknown places or die as a result of torture inflicted
upon them or are subjected to various forms of torture, There is no doubt
that, in the Chilean situation, torture and ill-treatment constituted an
administrative practice throughout the years after September 1973.

The right to liberty and security of person may be involved inasmuch as
persons who disappeared were often seen when they were detained by State
avthorities; +this proves that the fact of being missing is intimately
linked to liberty and security of person, in particular when the State
is unable to clarify the whereabouts of missing persons, as is the case
shown by the behaviour of the Chilean authorities,

Another direct consequence of the disappearance of a person is unlawful
interference with the privacy and the family life of the persons in question.

The situation of missing persons therefcre involves both the legal obligations

of the State towards the international community and a wide range of human rights.
Non—violation of these rights must be established by those alleged to be
responsible Irr disappearances when the disappearances are reliably attested.

Ce Imputability of disappearances to the State

172. State responsibility is involved when it is established that the acts
producing disappearances are attributable So the State in question, or that it has
acquiesced in those acts or that the State has otherwise failed to discharge its
obligations. This may arise in various ways, for example:

If it is reliably attested that a person who subsequently disappears has
been arrested or detained by a State authority;

If the State tolerates reported behaviour by organs or branches of the
govermment which leads to the disappearance of persons or the State
acquiesces in such activities by cther persons;
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If the State authorities do not react promptly to reliable reports of
disappearances;

If the legal remedies for ascertaining the whereabouts of disappeared
persons are non—existent or ineffeective;

If the State in question itself, in the face of reliable evidence of
disappearances, does not create ways and means to clarify the fate of
missing persons or to make existing remedies more effective;

If the State takes no action in order to establish responsibility within
the national framework (i.e. penal or disciplinary measures) for acts
leading to the disappearance of persons but, on the contrary, covers the:
actions taken by the national authorities through amnesty laws.

173+ There is no doubt that the Chilean Govermment bears international
responsibility in connexion with human rights in general and with the specific
human rights involved in the situation of missing persons. The responsibility
of the Chilean Government to respect human rights in general derives not only
from general international law, including the Charter of the United Nations, but
also from particularlinstruments such as the International Covenant on Civil and
Political Rights. Chile has been a party to the International Covenant on Civil
and Political Rights since 1972. 5/ The Ad Hoc Vorking Group on Chile has
repeatedly emphasized the international binding force that the Covenants have in
respect of Chile and the rspresentatives of Chile have not denied theix
obligations under international law or under the Covenants. They participate

in the work of the Human Rights Committee. 6/ Of the rights particularly involved
in the situation of missing persons, the right to life is paramount. Chile is
unquestionably bound to respect the right to life. The American Declaration

on the Rights and Duties of Man, proclaimed in April 1948, provides in Article T
that everybody has "the right to life, liberty and security of his person"; the
American Convention on Human Rights of 22 November 1969, proclaims the right to
life in Article 4, vhich reads as follows: "Every person has the right fto have
his life respected. This right shall be protected by law ... No one shall be
arbitrarily deprived of hisg 1life"., Article 4 of the International Covenant on
Civil and Political Rights states: "Every human being has the inherent right

to 1life. This right shall be protected by lawe. No one shall be arbitrarily
deprived of his life", Purthermore, Articles 27 and 147 of the Fourth Geneva
Convention of 12 August 1949 contain provisions regarding respect for the right
to 1life from which no derogations are allowed. All the provisions mentioned

are binding on Chile under international law fully in force.

174+ Although the Chilean Govermment refers to the particular circumstances and
the situation of civil war which it claimed prevailed in the country, 1/ it
cannot assert that it should not respect the right to 1life. Chile is a party

5/ See 4/33/40, annex I.
6/  CCPR/C/SR.127-130.
1/ See chapter II above.
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to the Geneva Conventions §/ and, therefore, is always bound by Article 3 of the
Conventions, which extends the applicability of some of the principles of the n/
Conventiors, particularly the right to life, to non-international armed counflicts.
A3 has been pointed out by one author, 10/ "As a result of the inclusion of
Article 3, the law of Geneva imposes restrictions upon States in the exercise of
their sovereignty over their subjects, restrictions which were meant to serve the
interests of those subjects". Article 29 of the Fourth Geneva Convention clearly
states the responsibility of Member States as to "protected persons": "The party
to the conflict in whose hands protected persons may be is responsible for the
treatment accorded to them by its agents, irrespective of any individual
regponsibility vhich may be incurred", The commentary to this provision says thati
the resvonsibility is a dual one: on the one side a pewsonal responsibility of
the agent and, on the other side, the responsibility of the State to which the
agent belongs. The term "agent" must be understood as embracing everyone vho is
in the sexrvice of a Contracting Party, no matter in what way or in vhat capacity.
It includes civil servants, judges, members of the armed forces, members of para—
military police organizations etc., and so covers a wider circle than the
definition in the TFourth Hague Convention, according to which the responsibility
of the State could only be involved by "persons forming part of its armed

forces", }l/

8/ Chile ratified the Genmeva Conventions in 1950.
9/ Article 3 reads, in part as followss:

"Tn the case of armed conflict not of an intermational character
occurring in the territory of one of the High Contracting Parties, each Party
to the conflict shall be bound to apply, as a minimum, the following
provisions:

(1) Persons taking no active part in the hostilities, including members
of armed forces vho have laid down their arms and those placed
hors de combat by sickness, wounds, detention, or any other cause shall
in all circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or
any other similar criteria.

To this end, the following acts are and shall remain prohibited
at any time and in any place vhatsoever with respect to the above-
mentioned persons:

(a) violence to life and person, in particular murder of all kinds,
mitilation, cruel treatment and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particular humiliating and
degrading treatment;

(@) the passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted court,

affording all the judicial guarantees wvhich are recognized as
indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared fors ess"

19/ See Jo3. Pictet, Commentary, the Geneva Conventions of August 1949,
PDe 209 et seq.

11/ Ibid., p. 211.
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175« The legal obligation imposed by current international law on the States
parties to the above-mentioned instruments, which include all the rights that

may be infringed in a situation of missing persons, is therefore firmly
established, Since Chile subscribes to all those instruments, its Government

is not only under obligations imposed by international law to protect the human
being, as pointed out above, but is under precisely defined obligations imposed
by the avove-mentioned instruments. The question therefore arises whether the
Govermment of Chile is responsible for the situation of missing persons, bearing
in mind the elements of attributability and the criteria mentioned earlier.

It can readily be stated that all the conditions for establishing the responsibility
of the Chilean Government as to the situation of missing persons seem to be
fulfilled:

(a) The present report, the reports of the Ad Hoc Working Group on Chile,
the published volumes of the Vicaria de la Solidaridad and the reports of the
International Committee of the Red Cross show beyond any reasonable doubt that,
at present, at least 600 cases of missing persons have still not been clarified;
in the said 600 cases the information is so reliable that there can be no doubt
that the persons in gquestion have been arrested by State authorities, either by
the army or by DINA. Some of the persons arrested were reported to have been
seen later in government custody. PFurthermore, there is no sign that the fate
of these missing persons will be clarified by the existing means and methods
used by the Government.

(b) Under international law, restrictions on personal liberty and security
provided for by law must be foreseeable and accessible. E/ Only by fulfilling
thig condition can a restriction of personal liberty be considered lawful., Even
if the Chilean decree-laws permitting the arrest of persons without further
safeguards of personal liberty might be considered as a "law" within the meaning
of international law, the decree-law governing DINA and its functions 1%/ was
never lawful within the meaning of international law. The decree~laws in question
were not of such a nature as to arrange for the detention of persons in an
oojective and foreseeable way. M/ The reliably attested cases of arrest by DINA
agents, 227 cases out of the 477 cases examined (see amnex), Yere patently.l "
unlawful within the meaning of international law.

(c) The available remedies used by the relatives of the missing persons
were in almost all instances ineffective, Only four of the applications for
amparo in cases of missing persons yielded a positive result. 1_5/ However, the
other applications for amparo submitted in hundreds of cases were in no instance
effective, Bither the judiciary stopped the investigation, claiming that it was
not competent or it rejected the application because it was satisfied, without
further investigation, with the information from the Minister of the Interior
that the person was not detained in pursuance of an order of that Ministry. The
judiciary considered DINA as a body with complete immunity from any responsibility.

12/ See the Judgement of the BEuropean Court of Human Rights in the
Sunday Times Case (26 April 1979), p.22.

1_3/ See above, chapter IV, G,3.
_JA/ See above, chapter IV.
15/ See above, chapter IV, G,1.
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(4) Notwithstanding the knowledge of the complete ireffectiveness of the
remedy of amparo and bthe methods of the investigating judges, as has been proved
in many cases of missing persons, the Govermment, in spite of its legislative
power to govern the country by decree-laws, has in no way contributed to
strengthening the system for investigating the cases of missing persons. It was
five years after the first reports about missing persons were publicly revealed,
and only because of public pressure resulting from the discoveries at Lonquén,
that some government police officers allegedly responsible for the disappearance
of the persons whose bodies were found at Lonquén were indicted, However, the
amnesty decree~law was used to exempt the Chilean officials from responsibility. lé/
It seems that, as regards the DINA system, even the Comptroller-General failed
to take any action regarding the uncontrolled, unforeseeable, inaccessible and
unlawful power of the DINA personnel responsible for the arrest of the majority
of the 600 reliably attested cases. This shows that the Goverrment of Chile
has, up to now, tolerated the reported behaviour of the government organs
responsible for the disappearance of persons. The State took no action to
establish responsibilities for missing persons within its national framework;
on the contrary, by the amnesty decree-law the Government waived the
responsibility of the guilty persons and authorities within the national system. 11/

(e) The Government of Chile has not been willing to co-operate fully with
the United Nations and other international organizations in the process of
clarifying the fate of missing pérsons. It was ready to discuss the problem
with the Ad Hoc Working Group on Chile in July 1978 and permitted the Ad Hoc
Working Group to look into the Ministry of the Interior's documentation on
the cases of missing persons. The Government also arranged interviews with
responsible members of the judiciary, but it was not willing to accept any
further co-operation with the United Nations with regard to this matter. In this
respect the Government referred to its constitutional order, to the balance and
the separation of powers, The Government overlocks, however, its general
international cbligations as regards a "situation" which involves a consistent
pattern of violations of human rights created by the problem of missing persons.

175« The fact that at least 600 persons remain missing following acts of the

State security system shows that in Chile there has continuously existed a
"situation" of massive and systematic violation of human rights, including the
right to life and other rights connected withcthe fact of missing persouns. l§/
This "situation" is of a continuous nature. As long as the Goverrment cannot

show that it has taken effective action to clarify the fate of the missing persons,
the Govermment continues to be responsible for the fate of missing persons. Mere
reference to the separation of powers and the impossibility of interfering with
the methods of the judiciary is, from the international point of view, without any
relevance to the problem of Government responsibility. It also overlooks the

fact that under international law a State cannot escape its international
obligations by pleading difficulties within its internal order.

lé/ See above, chapter IV, A,4.
17/ See above, chapter IV, G,3.
l§/ See above, chapter V, B.
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177. The Expert therefore comes to the conclusion that the Chilean Government is
responsible under international law for the fate of at least 600 cases of missing
persons whose basic rights as human being have been infringed and violated as
indicated in the present report. The Government is also responsible for those
missing persons who met their deaths in suspicious circumstances imputable to
agencies 6f the Government. The Chilean Government owes it to the international
commmity to explain and clarify the fate of these missing persons, to punish
those responsible for the disappearances, to compensate the relatives of the
victims and to take measures to prevent such acts from recurring in the future.
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VI. CONCLUSIONS AND RECOMMENDATIONS

(Concélusdions

A. The disappearance of detainees in Chile

178. Since the Military Government came to power in Chile on 11 September 1973,
between 1,000 and 2,000 persons are reported to have disappeared as a result of
actions by the Chilean authorities. Some 680 of these cases, in which reliable
evidence showed that prior to the disappearance the person had been arrested or
detained by Govermment agents, were presented by the Chilean Catholic Church in a
humanitarian spirit and without political motivations to the Chilean Govermment and
courts for investigation. Only in a few cases has the location or fate of the
missing persons been clarified up to now. In some cases the person reported
missing has been found alive and at liberty. On the other hand, in the case of
15 missing persons from the town of Isla de Maipo, their bodies were discovered
buried at Lonquén and their deaths were found to be the responsibility of
carabinercs. Similarly, preliminary reports indicate that the 18 bhodies found
buried at Yumbel are those of missing persons arrested by carabineros at Iaja in
September 1973 and the bodies found buried at Cuesta Barriga may also be those of
missing persons from that region. The disappearance of these persons constitutes
a continuous situation of violations of human rights and an acute humanitarian
problem to their relatives, who wish, and have a right, to know what happened to
their family members.

179. The analysis carried out in this report shows that, in almost all of the cases
of missing persons examined, there exists substantial evidence of a reliable nature
that the missing person was arrested and/or subjected to detention by agents of the
Chilean Govermnment prior to his disappearance. The disappearances were not the
result of armed conflicts or clashes. The missing persons were brought under the
effective control of govermment agents before they disappeared.

180. The United Nations and the international community cannot remain silent when
faced with the phenomenon of missing pcrsons as exemplified by the case of Chile.
A State's obligation to respect the basic rights of the human person is an
obligation erga omnes and the intermational community and its Member States have

a valid legal and humanitarian interest in assuring respect for human rights by~
the Member States of the international community. Even though no persons axe
reported to have disappeared in Chile during 1978 and 1979, the numerous persons
who disappeared between September 1973 and the end of 1977 and whose whereabouts
are still unknown, present a continuous situation of gross and flagrant violations
of human rights.

B. NMissing persons in the context of the events of
1973 and f#OE31872 fwoR9T7. ' 1777

181. The question of missing persons in Chile must be congidered within the context
of the events which took place in that country and in particular the respect for
legal norms governing arrest and det->ntion and the actual practice of the
authorities in matters of arrest anc etention. During the period from September
to December 1973 a situation of acute intermal tension prevailed in Chile and
military personnel and carabineros arrested many thousands of persons throughout
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the country. These arrests focused on persons who had held posts in national or
local govermm.nt or were comnected with the previous Government through political
parties, labour unions or other organizations or were supporiters of that
Govermment, such as journalists, professors, teachers, students and peasants.

As the analysis of the cases in the present report shows, the military and the
carabineros, in making their arrests, acted in an independent and uncontrolled
manmner without respecting the established legal rules and the Govermment failed
to require respect for those rules or to investigate and punish abuses. For the
period from September to December 1973, 247 strongly documented cases of missing
detainees have been reported.

182, During the years 1974 to 1977 a large but varying number of persons were
arrested each year in comnexion with political or national security matters.
After the establishment of DINA in June 1974, these arrests began to be carried
out increasingly by persons dressed in civilian clothes using ummarked motor cars
without licence plates and in circumstances designed to reduce the possibility of
the arrest being witnessed. The legal rulesg governing arrest and detention were
not observed ard the arrested person was often taken to secret places of
detention. DINA was created as an authority independent of the Government and
resgponsible only to the four-member Military Junta. DINA enjoyed its own powers
of arrest and detention beyond the control of the Govermment and the courts. In
relation to DINA and the other security agencies, the Govermment and the Chilean
courts refused to require observance of the established legal rules governing
arrest and detention and they refused to investigate and punish abuses. During
the years 1974 to 1977 some 422 well documented cases of missing persons have been
reported. In 1974 and early 1975 the focus of the disappearances was on members
of MIR (Revolutionary Left Movement), during the remainder of 1975 on members of
the Socialist Party and in 1976 on members of the Communist Party. In 1977,
members of the Socialist and the Communist Parties disappeared. A study of the
477 cases of missing persons covering the period 1973 to 1977 presented by the
Chilean Catholic Church to the Government of Chile and to the Chilean courts shows
that the carabineros were reported responsible for 126 arrests, most of them
occurring in the year 1973, that DINA was reported responsible for the arrests in
227 cases, military personnel in 54 cases and military intelligence services in
33 cases. For a detailed brealkdown of the Govermment agencies reportedly
responsible for the arrest of persons who subsequently disappeared, see the annex.

C. The judiciary and missing persons

18%. During the period following 11 September 1973, the legal remedies in Chile to
protect individuals from illegal arrest and detention were inoperative. In 1973
the Goverrment allowed arrests to be carried out by various authorities not
legally empowered to make arrests and neither the Goverrment nor the courts sought
to control such illegal activities, In June 1974, with the establishment of DINA,
and by reason of the decisions of the Military Junta, the Goverrment and the
courts themselves, a de facto system of arrest and detention operating outside the
control of the Govermment and the courts was introduced.

184, The remedy of amparo in Chile, bad it operated in accordance with its
traditional functions under Chilean law, in which it is comparable to habeas corpus,
would have been an important protection for the human rights of detainees.
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However, of 5,000 applications for amparo presented in the six years following
September 1973, only four were grc .jed and one of them still has not been put into
effect. The courts, accepting the immunity of DINA, did not carry out serious
investigations in connexion with applications for amparo. They agreed not to seek
information direct!frém the agencies making ths arrests, such as DINA; rather,
they requested information from the Minigbtry of the-Interior or SENDET, which had
no authority over the activities of DINA., If the Ministry of the Interior replied
that a perscn was in fact being detained under the state of siege, the courts
rejected the application for amparc. If the Ministry replied that the person

"was not being held by‘an order from this Minisbtry" or a similar formula, the
court also rejected the application for amparo, even though this answer was
irrelevant to the fact of whether a person had or had not been deprived of his
libverty by goverrment agents, since the DINA enjoyed independent powers of arrest.
The courts haged their rejection of application for amparo on such answers from
the Ministry even when strong evidence showed that a person had been arrested by
govermment agents., In the case ¢f Contreras Maluje, when an application for
amparo was granted and the person ordered released, the Supreme Court refused to
address iteelf to the President of the Republic, who had the authority over DINA
to ovder the person's release. Ingtead the Supreme Court left the matter up to the
Ministry of the Interior, which had no such authority. In this way the remedy of
amparo was turned into a facade behind which the phenomenon of missing persons
materialized.,

185, As To criminal complaints made in connexion with missing persons, the courts,
by accepting the immunity of DINA, the military and the carabineros and by not
exercising fully their legitimate powers of investigation, deprived the people of
Chile of the protection that effective criminal sanctions can afford in relation
to human rights. Although more than 500 criminal cases concerning missing persons
were filed between 1973 and 1978, ho-missing person's fate was clarified and no
person was punished for actions leading to the disappearance of a detainee.

186. It is therefore clear that the phenomenon of missing persons in Chile is the
resuit of the peculiar circumstances produced by the system of govermment ingtalled
on 11 September 1973 and the failure of the courts to control the independent
actions of govermment agents.

187. The pressure brought to bear by the relatives of missing persons, the
Catholic Church and the concern expressed by the international community concerning
the disappearance of detainees in Chile, together with the discovery of bodies
buried at Ionquén, appear to have encouraged the courts to take a more positive
attitude in investigating cases of missing persons. In particular, the Supreme
Court ordered the appointment of a number of special investigating judges and in
at least two cases the special judges appear to have been willing to undertake
thorough investigations. The special investigating judge for Ionquén has given
an example of the results which can be achieved when the judiciary makes full use
of its legitimate powers of investigation; in addition, as a result of the
investigation by the special judge for Concepcidn, the secret buriel of 18 bodies
has been discovered.
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D. The Govermment and missing persons

188, The present report has clearly showm that dwring the period from 1973 to 1977
the Govermnment of Chile tolerated and then esbtablished a system or practice which
regulted in the disappearance of detainees. TIn so doing, Chile failed to fulfil
its international obligations under conventional and genmeral international law.
The Govermment's international obligations were also breached by its ratification
of the acts which led to the disappearance of detainees, because the Govermnment
adopted the amnesty decree-law of April 1978, which sought to pardon the criminal
acts invelved in the disappearance of detainees. The amnesty decree~law hasg been
applied, inter alia, to protect govermnment agents found responsible for the deaths
of detainees. In this regard it may be noted that the rank of a goverrment agent
is irrelevant to the responsibility of the State, since the agent's acts are
impuied to the State.

i189. The amnesty decree-law does not remove Chile's responsibility for the
tolerance or establishment of the system or practice which led to the disappearance
of detainees in that country after 1973. Even in sitvations of emergency amcunting
to a non-international armed conflict, as the Chilean Minister of the Interior has
stated was the case with regard to the missing persons, the Govermment of Chile is
bound by the Fourth Geneva Convention of 1949, which in its arficle 29 establishes
the State's international responsibility for the treatment of protected persons.
Moreover, article 146 of that Convention lays down a State's obligation "to search
for persons alleged to have committed, or to have ordered to be committed, such
grave breaches, and shall bring such persons ... before its own courts". Grave
breaches of the Convention include wilful killing, torture and unlawful

confinement of protected persons.

190. Under general and conventional international law the Govermment of Chile has
an obligation erga omnes, in particular to the international community, to respect
the basic rights of the human person and the Goverrment is responsible, inter alia,
to the international community for breaches of its obligations. This obligation
to respect the basic rights of the human person clearly includes, in cases where
the breach of the obligation takes the form of the disappearance of detainees, the
duty to provide reliable and adequate answers in each case of a person reported
missing.

191. The international responsibility of a Btate in cases where its breach of
international law takes the form of the establishment or tolerance of a system ox
practice that leads %o the disappearance of detainees camnot be removed by the
simple device of shortening the period required before a missing person can be
presumed to be dead. Nor can a State's responsibility be avoided by establishing
a system under which a judge is empowered to declare a person dead if the person
does not respond within a fixed period to a published order to present himself to
the authorities. In cases where persons disappear after detention by govermment
agents, the proper and .ly legally adequate approach is to determine vhat
happened in each case and to identify the individuals responsible. After that
the State has a moral and legal responsibility to pay damages for the injuries
caused by its agents. The establishment of criminal responsibility for any
wrongdoing in commexion with missing persons is certainly part of the justice to
be done to the missing persons and their relatives. In addition, it is hoped that
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the attitude of the Goverrment of Chile towards vioclations of basic human rights
will be reflected in the administrative and disciplinary sanctions imposed in
cages such as that of Lonquén, as the Minister of Justice informed the 41 Hoc
Vorking Group on Chile would be the case.

192, VWith regard to the case of Chile, the Govermment has two specific types of
international responsibilities: a responsibility to the Government of another
State when a missing person has the nationality of that State and a responsibility
to the United Nations when the missing person is an employee of that organization,
like Olivares Mori. This latter principle was clearly demonstrated in the
Bernadotte case. It is up to the States or the international organization
concerned to claim fulfilment of these specific obligations.,

Recommendations

193. The international community has a legal and moral obligation to take steps in
connexion with the phenomenon of the disappearance of persons that is reported to
occur in many parts of the world. The concerns expressed and the avenues of
action proposed by the Sub~Commission on Prevention of Discrimination and
Protection of Minorities in its resolution 5 B (XXXIII) should be given careful
consideration. As the present study has shown, in order to prevent the
disappearance of detainees it is of the utmost importance that the rule of law
should he safeguarded regardiess of the gituation in the country and that all
organs and agents of the State should be required to obey the law and be held
regponsible for their actions. Measures should be taken so that emergency
situations or states of siege are not used to exempt State organs or agents from
the obligation to obey the law or to remove their responsibility for acts
committed in violation of human rights. It is also inmportant that the revised
draft body of principles for the protection of all persons under any form of
detention or imprisomment, now before the General Assembly in document A/34/146,
should be approved and implemented as soon as possible.

194. In oxder to prevent the disappearance of detainees, the law governing arrest
and detention should be accessible to all and its provisions must be drafted with
sufficient clarity to make it foreseeable which State organs or agents have the
power to make arrests and in what circumstances. Vritten arrest orders should be
required in all cases except that of flagrante delicto, and a central register of
arrest should be maintained, as well as a register of persons entering and leaving
each place of detention. No secret places of detention should be permitted to
exist. The Govermment and the courts should be responsible for ensuring that

the laws on arrest and detention are obeyed.

195. The civilian courts should be empowered to make full use of the remedy of
habeas corpus, irrespective of whether a state of emergency exists or whether
arrests are made by military or security services. Civilian judges should be
empowered, in particular, to have detainees brought befor> them and the civilian
judges should be able to visit all places of detention.

196, In cases where allegations of the disappearance of persons on a large scale
are made, government action to ensure a speedy and thorough investigation should
be guaranteed. Careful consideration should be given to establishing particular
measures at the United Nations level to respond rapidly and effectively to reports
of large-scale disappearances of persons.
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197. The Chilean Govermment should use its legislative power to concentrate and
centralize the search for missing persons and provide the investigating
authorities with all the necessary powers of investigation, in particular with
regard to the military and security services. It would be advisable if the
Government would co-operate with the United Nations in this matter with a view to
preparing a comprehensive report on the situvation of missing persons in Chile,
particularly with reference to the lists of missing persons prepared by the
Vicaria de la Solidaridad, the cases dealt with in the present report, and in the
reports of the Ad Hoc Working Group on Chile. The Govermment's comprehensive
report might be submitted to the General Assembly at its thirty-sixth session.
With regard to each particular case of missing persons, the Govermment should
give to each family complete information on the location or the fate of each
missing person. The identities of the persons responsible ghould be establighed
and the relatives should be given fair compensation. The Govermment may wish 1o
call upon the co~operation of the United Nations in responding to the "right to
know' of the relatives of missing persons. 4 system of presumed death shoull not
e established and the amnesty decree-law should not be applied in such a way as
to run counter to Chile's international responsibilities, especially innregard to
the Geneva Convention.

198, In concluding this report to the General Assembly I would like to associate
myself with the following words of Cardinal Paulo Evaristo Arns concerning the
disappearance of detainees in another country and which apply equally well to
Chile:

"These disappearances, planned and cold~blooded, are legally unacceptable,
morally reprehensible ard intolerable to mankind." 1/

1/ Le Monde, 12 October 1979.
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