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I, INTRODUCTION ;

1. In paragraph l of its resolution 32/63 of 8 December 1977, the General

Assembly requested the Secretary-General to draw up and circulate .among. Member

. States a questionnaire soliciting information concernlng steps they had taken,

- including legislative and administrative measures, to put into practice the
principles of the Declaration on the Protection of *All Persons from Being -
Subjected to Tortire and Other Cruel, Inhuman or Degrading Treatment or Punishkment

_ while giving speclal attention to a number of” aspects listed in the same paragraph.

In paragraph 2, the Secretary—General was requested to submit the information =

. provided in' response ‘to the questionnaire to the General Assembly at its .. :
’thlrty—thlrd session and furthermore to submlt such 1nformat10n 4o .the Commlss1on
on Human Rights -and to ‘the Sub-Commission on Prevention" ‘of* Dlscrlmlnatlcn and

_Protectlon of Mlnorltles at its nhlrcy-second session, - :

2, In paragrapns h 5 and 6 of its resolutlon 33/178 of 20 December 1978 the
General Assembly took note of the report of the Secretany-General containing
replies to. the .questionnaire (4/33/196 and Add.1-3);.called upon Member States
which had not yet doneé so to.reply to the questlonnalre, as, called for ‘ynder.
resolution 32/63; and requested the Secretary-General to subnum to. the General
‘Assembly at its thlrty-fourth session. further information prov«ded in- respunse to.
‘the questlonnalre, and’ to submit all the 1nformat10n ava;lable wnlch He had.
received to the: Comm1351on on. Human nghts and. tbe Sub-Commlss;on on Preventlon

of Dlscrlmlnat1on and Protectlon of Mlnorltles. ' . SRR

3. In accordance W1th paragraph 6 of resolutlon 33/178 thls report contalns the: ,
~1nformat;on recelvod as at ah September 1979 ' S S
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II. REPLIES RECEIVED FROM GOVERNMENTS
s [Original: . English/
6 vey 19797

i

iThe‘hlghestfauthorlty agalnst torture or other cruel, 1nhuman or degradlng
hi Barbados Constltuilon, Sectlon 15 (l) of that document states.;_

wo o person sh 1 be:s“jected to torture or to 1nhuman or degradlng
- punishment or: ther treatment“ f: AT

‘ the resi ng judge determlnes “the 1ssue on'a

or . ,1case w1th1n a’‘case. -~ ‘Where it is found that “the- ‘statements have'
«ed{t' ough terﬁi’e or other cruel, inhuman ox degradlng treatment, the
, the dls rétlon to excludevsuchfstateme'ts as- 1nadmlss1ble ev1dence. The
i 0,p011ce brutallty are madeyln an

. BELGTIM :
k 1/5%iginal French/
[January 1979/
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in force in the exceptional circumstances. defined b\ the Leglslatlve Decree of
11 October 1916 relating to state of war ‘and. state of 51ege (cf. Belgian reply in
E/CN.4/Sub.2/393/444:2). ~ It should also be pointed out ‘that article 3 of the.
European Conventlon for the Protection of Human Rights and Fundamental Freedoms -
(A/33/417, annex 1I), which was {@proved by Act of 13 May 1955 and is directly
applicable in Belglan munlclpal 1aw, stlpulates that "No ome 'shall be. subgected
to torture or to cruel 1nhuman or degradlng treatment ‘or punlshment" '

3. ' Article 15 of the European Conventlon on Human nghts permlts certa&n )
derogatlons in time of war or other publlc emergency threateéning the life of the
nation, in a spirit identical with that of article 4 of the Internatlonal Covenant
on Civil and Political Rights (Assembly resolution’ 2200 A (XXI)) H0wever, it
stipulates that no derogatlon shall be made ‘from a numbér of Speclflc prov151on
1nclud1ng artlcle 3. r"he letter prohlblts torture and 1nhuman or degradlng
treatment ‘in. terms very close to those of artlcle 7 of the Covenant.‘: o

Questlon 2

1.  On taking up thelr ap901ntment, prlson staff are glven a copy of the Royal
Decree Of 21 May 1965 setting out the general regulatlons for penal 1nst1tut'ons ;
together with & booklet. contalnlng a commentary on certain’ ‘of the regulatlons in oo
'connex1on w1ﬁh the organ1Zat10n of‘the prlson warder serv1ce. SN

2, Part I of this booklet deallng Wlth the dutlesiand powe:s 5F Warders, “draws’ .
the axtentlon of- staff to the prov151ons of drtlcle 109 of the general‘regulatlons,

of thelr mlsdeeds.

Y, Warders are requlred to attend 1n—serv1ce courses at +he Tralnlng Invtl ut
.for Prlson Staff.,” ' .

D The 1nstruct10n nrov1ded at the In'iltute de,ll ;n par ic
practlcal aspects of a warder sﬁd sies d hls relatlons w1th the_prlsone s.

6. Durlng the
phy51cal or- mentalwv1 ]
, humane manner, - BT

Questlon,
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':F'KifF'Artlcles 107 and 108 strlctly regulate the ise of 1nst‘uments of § ,'
o restralnt (handcuffs, stralt deckets, shackles) L

"j ;(ii) These 1nstruments can only be used by‘order o1 the prlsonAcovernor
- - _when other means of restralnu ‘have failed and. when ‘the behaviour of

. “the prlsoner constltutes a3 danger to ‘hinself or to others and posesﬁrc

a rlsk ‘of maxerlal damage. In such a case, the governor ‘must, as a’
,;;;_wmatter of urgency, consult the doctor (art 107). Such 1nstruments;
N may 1n no case be used as a means of punlshment (art 108) ;

i) " Artlcle 109 of the above—ment“'ned gen'*al
yfform °f»V1olen°e agalnst prlsoners

*"gulatlonsﬂprohlblts’

) 10 A gust 1971)=conta1n1ng L
;7A1nstructlons ibr penal 1nst1tutlons. Artlcle hl 5 stipulates that technicians and
> gtaff must. treat prisoners w1th Justlce, humanlty and- understandlng, but Wlthout
’.ffamlllarlty, ‘and must show concern for thelr phy51cal and mental condltlon. L




re51stance 1s a punlshable offence.'fi‘

5. Flnally, various means of pressure llkely to constltut nods:6f : -
torture are also prohibited by law; articles Ah3 to 1450 of the Cr_m‘ual Code deal'3 f
with attacks on the honour or the reputatlon of 1nd1v1daals, whlle blackmallﬂform‘hri

artlcle h68

Questlon 6:>

Denal system9 such as ‘the Mlnlster ‘of" Justlce, “the” Seer ary—Gene
Department ‘of Justlce and’ general off clals of the Penal Instltutlons

the Judlc1al author1t1es._~'w

3. They correspond w1t‘7
hlndered from a eali;

h; Flnally, uhey ‘Have “the same T3 : _
¢omplaint with the judicial authorltles for 1nfract10ns to wv
or whlch s1mp1y come to thelr knowledge.

3. These offence are tre:
the attentlon of the Publl “Prosecutorv

guest ons 2 and 10

3. . As mentloned in: the reply to qpestf 1

the coﬁﬁrol*df various'authorities;
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I T The la.w ma.kes no provn.s:.on for the . barnng from certaln profess:.ons, such as. L

‘appear as such in.the Cr1m1na1 Code (cf. reply to. questlon l) As in- the. case of
~ - any other offence, . d:.sc:.pllnary sanctlons and. even barrlng would be po$s1ble9 o
dependlngf.on: the sermusness of the ca.se in. questlon._;, e T, T

Quest:.on.ll. ,

The Jud:.cla.l a.uthorltles who were consulted‘d:l.d no v
1n1t1ated 1n connexlon Vlth torture smce the adoptlon\ of the Declaratlon.

_ - _Questlon l

- 2. However, the C ourts woul_ not
been obtained 'by unlawful means (su

- proh:.bltlon of torture,
' of 12 August 19h9, Belg:u.um, when ratlfy:.ng these 1nstruments, took the necessa

. Declarat:.on speclal pub11c1ty. = N
2. Belgmm was the' f1rst State Member °

: unllatera.l declaration called for: under Generei As'sm" _ r
,'8 Deceiﬁ‘ber 1977. , The Belglan press a.lso gave coverag.‘ to £ is. a 10

guestmn 12

'I'h:.s po:.nt calls for no speclal comment.;.v.

ent:.on amr proceedlngs & ﬁ -
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Act l\Io . h898

"Artlcle l The r1ght to 1nst1tute proceed1ngs ‘end adm1n1 trati 2 €
llablllty sults against authgrltles who, "in the exerclse of th ir’ j
;~comm1tted abuses shall be: governed by thls Ac<_ ., Co

"Artlcle 2: The rlght to 1nst1tute proceedlngs shall b‘ e ‘
appllcatlon‘,,;, : _ . .-

be submltted in dupxlcate and bhall 1nclude a. detalled fccoun T
~const1tut1ng abuse, of- authorlty, the p951t10n held'by the accused and

?’Artzicle,' 3:
authority:

g L

“(a) Freedom of movement,

") Inv1olab111ty of ‘the. hame,h: 

"(e) Prlvacykof correspondence,‘
‘"(d) Freedom of consc1ence and bellef'r ‘

() Freedom of rellglous worsh:.p9

'ﬂ(f) eedom ot assocxatlon,kf. S

“(g) The rlghts and guarantees prov1ded by law for the exerc1se ofﬁthgwrightll

:ufto vote,

| 9(n) The right. of assemblm S

f"(i) The phy51ca1_1ntegr1ty of the individual
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- "Artiecle b: Abu”se of a‘uthority’ shall‘ also be deeined to dccu:é in the following

» "(a) The ordermg or appl:.ca.t:.on of 'a mea.sure pnva.t:we ‘of 1nd1v1dual
- liberty, without legal formal:.t:l.es or in commission of an e.buse of power;

"(b) The sub,ject:.on of persons in custody or detent:.on to ha.rassment or
v}v:.olence not a.uthonzed by 1aw, L

"i(e) Fa:.lure to not:.fy “the competent Judge mmedla.tely of the mpr:.sonment
or detention of any person; :

“(d) Fa:.lure on the part of a Judge to order release or termmat:.on of an ’
1llega1 detent;on of wh:l.ch he :.s not:.f:.ed : : S

() ‘The mpnsonment or cont:.nued detent:.on of a. person who offers ba:.l as
‘ a,uthonzed by 1aw, ‘ : .

NG:E ;
(‘) P T 4

' “prticle 5: For the purposes of this Act, ‘the ‘term author:.ty ‘TWedns any person
.+ exercising a pu‘bl:. ~'off1ce, _employment or funet:.on, c1v11 or m111tary, even
."‘temporanly and w:.thout remunek‘at:.on. R ; ; j """

“»*"'Art:.ele 6. Abuse of au‘bhorlty shall ‘render the offe ’der_ ln.a.ble to. an L
e a.dmm:.strat:.ve, clv:l.l and penal sa.nct:.on. : ~ e
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“Third sub-clause: The penal sanction imposed in accordance with the provisions of
articles k2 to 56 of the Pena,l Code Imposition of penaltles sha.ll cons1s'b of:

"(a) A flne of 100 to 5 000 cruzeiros;
(o) Impr:.sonment for a per:.od of ten days to six months9 )

“(c) Losg of office and dlsquallflcatlon for a.ny other pu'bl:.c functlon for a
per:.od not exceedlng three years. : :

"Four‘bh sub—clause ‘The penal’cles ‘prov:.ded for 1n the precedlng sub-cleuse may 'be,
1mposed separately or concurrently. . . . .

"Pifth sub-clause. Where the abuse was conmntted by an ofﬁc:.al of & pollce
‘authorlty, c1v1l or mllltary, of whatever rank, the accused may be proh:.‘blted from
 exercising any pollce or’ m111tary function in the’ munlc:l.pallty where the . abuse ;was
committed, for a period of not less than one year and not more than 15 years, the
- penalty bemg mposed singly or concurrently W:Lth others. . : o L

-

"Art:.cle 8: The sanctmn mposed shall be recorded 1n the flles of the c1v1l or.
; m111tary authorrby. : , S ; IR

- TArticle 9: Concurrently with, or 1ndependently of, the appl:.catlon 'bo the
adm1n1strat:.ve authority for the institution of proceed:mgs, a civil, and/or penal
11ab111ty su:L't may be brought by the victim of the -abuse a.ga:mst the authorlty ‘
concerned. - ) C e, TN
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. DEMOCRATIC YEMEN

/Orlglnal' Arabigfﬁ
/18 July 1979/

Question 1: X
1. The Pedple's Democratic Republic of Yemen forbids torture and other cruel,
inhuman or degrading treatment or punishment in accordance with the text of its

. Constitution promulgated on 30 November 1970 (as amended on 31 October 1978) and
its leglslatlon in force. Article 45 of the Constltutlon guarantees personal
freedom and stipulates that arrest is not pernitted’ except in connexion with
acts punishable by law. The ‘sbove-mentioned article categorically adds that

"no person shall be subjected to torture durlng 1nvest1gat10ns nor shall he be .

‘forced to confess or be tredted in an 1nhuman Way ... and corporal punlshment is .
‘forbldden“; The Constltutlon also restrlcts the power of the leglslator,

&and article U8 thereof stlpulates that "no law shall provide for cruel or inhuman
punlshment" -

2," ThéSeiconstituticnalAprinclples‘are reaffirmed in the Fenal Code (arts.,ﬁ
and 7 of Act No. 3 of 1976). Article 38 of the Code lists the general princlples
for measures and penaltles as follows'
x7f’!a) Crlmlnal respon51b111ty is nersonal'
'eQ(E);;?enaltles must not be cruel or inhuman; R S
edl(c) _Corporal pun1shment is prohlblted,

f'(d)‘*Measures ‘and penaltles must be commensurate w1th the crime;

Lo ‘-(e) gPenaltles restrlctlng llbert" shall not be 1nf11cted.except by
) k’}competent courts 3 : v

, (f) Care: sball be taken to 1mpose measures and penaltles in keeplng with the
,»clrcumstances of each offender' : :

: (g) \Measures and penaltles shall be aes1gned prlmarllj to reform and ‘
fﬁreueducate the:‘convicted person 1n a sp1r1t of respect ‘for the law 'and the soc1al
E conventlons of llfe. S i «

These,prlnclples reflect a modern humane view of the questlon of punlshment.

Pun1$hment mnst be regarded not as revenge. retallatlon and. reprlsal but as

- 28NS '  and re-educate the coénvicted person in preparation for his

“"relntegratlo“’ {ol8 secxety in order to partlclpate in 1ts development and - .

evolution,: This v1ew andfthe appllcatlon of- humane prlncrples are cledrly seen. 1n
X TG ' eg : nherent in “the":

3 in”the event
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of its being impossible to collect a fine from a convicted person, the court may;’"
at the request of the Department of Public Prosecutions and in respect of offences
for which 1mprlsonment or a fine is spec1f1ed sentence the offender to compulsory
service on-a publlc project at the rate of two days for . each dlnar up- to ‘a maximum
period of one year.- The court ‘may also reject the request and’ grant the conv1cted
; person ‘a-period of grace. ‘Article 59 of the Penal Code deflnes “'mprlsonment .as.
"slacing the c¢crvicted personin a state penltentlary in whlch . the prlsoner shall
be assigned to: soc1ally beneficial ‘work compatlble with hls abllltles and. de51gned
to raise his standards in’ accordance with an educational end cultural’ programme '
aimed at stlmulatlng hlS awareness and relntegratlng h1m in the new Yemen1 soc1ety “

30 With regard to the prohlbltlon of torture and other cruel treatment in’
éxceptional ‘circumstances such as a’ state of war, the fnrst chapter of the spec1a1
section of ‘the Penal Code gives a llst of crimes” agalnst Dpedee, humanity and human
rights.. In the eyes of the law, ‘the’ offender remalns crlmlnally'respon51b1e and:»;
nay not base hlS defencée on- the argument ‘that he was' enforclng the lawor. carry ng}
out an ordex: 1ssued By a superior if he ‘has’ commltted one of the crlmes 1lsted' n
the first chanter of the spec1al sectlon (art 101 - Penaltles) Artlcle
the

are

years and the Penalty shall be 1mprlsonment or execut “
dellberately causes serious damage B

(a) U51ng or: orderrnm‘the:use of forbldden weapons,' p

'or orderlng the commlselon of such acts

R

(d) The abuse or mlsuse of the‘Be"
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» Questlon 3

V As can be clearly seen from the reply to qnestlon 1 above the Constltutlon
jfdforblds torture and other éruel, inhuman or degradlng treatment or punishment,

- - The Constltutlon also stlpulates that no 1aw shall prov1de for cruel or inhuman .
punlshment.- Slnce ‘the’ Constltutlon is the ba51c law of the State any instructions
‘or: dzrectlves ‘given to persons concerned with the detentlon or treatment of .
_prlsoners are in confbrmlty with ‘those const1tut10nal prlnclples, and. such
1nstruct10ns and dlrect1ves afflrm the need for humane treatment of prlsoners.<-

ETY : : _; 510 Thls superv1sery functloa is. speclfied 1n a -
X and detalled m' ner in the Publlc Prosecutions Act (Act.No. 1 of:1973), and
' it AProcedure 1n force 1n the Repub11c.:' rt;cle 10

;]the Attorney%General of the Repﬁbllc w1th regard to the preservatlon of democrat1e¥
'Hlegallty durlng ‘the" varlous stages of crlmlnal procedure in the following terms~-"

(l) The Attorney-General of the Republlc shall nersonalhy or. through hlS
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enforcement and the observance of democratic legality. It is hoped that such
representatives of the Attorney—General will shortly be assigned to all the
agencies and institutions concerned once the nece°sary legally tralned manpover is
available. , N oo

Question 5:

The Penal Code in force in Democratic Yemen stipulates. puniShment for. acts of
torture and for the forced extraction of confessions. Article 134k of the Penal
Code spec1f1es the penalty of imprisonment for a term not exceeding eight . years
for any person who, deliberately and by means of torture, causes grave bodlly
harm vhich endangers life or results in loss of sight or’ hearlng, in loss of -~
function of any other part of the body, in mental illness or in miscarriage.’

Article 221 of the sectlon of the Penal Code relatlng to abuse of authorlty
sti pulates t‘hn'l‘ L2 - 5 . B :

4t

(l) Any OfflClal who knOW1ng1y and in contraventlon of the- law detalns any 1
person’ shall be punlshed by removal. from offlce and a flne not exceedlng 50 d1nars.

Artlcle 222 of the same sectlon of the Penal Code stlpulates that

(1) Any publlc ‘official who in the exercise of nis: duty,vuses or- orders the ‘
use of. force or threats against. any: person in order to induce such person to
confess a crime, or against a witness, an expert or an interpreter in order to ,f -
induce such persons to meke statements or provide inférmation revardlng a crlme,

. shall be punished. by imprisonment for a term not: exceedlng seven years, and. the :
Court shall order that the offender be removed from offlce.,; RN :

(2) Ulth regard to part1c1patlon or compllclty~ n or the attempt to commlt-a ;
crime, . the general section-of ‘the Penal Code contalns prov151ons ‘which spé& & e
the: respon51b111ty and.: punlshment of accomplices to a crime  and also. th’fpunlshmenta
for attemptlnp to commit. a crime. - These general prov151ons apply in’ eases where 4.
the provisions relating to a. partlcular crime-do not: prov1de for: spec1f1c penalt1e° -

- fer complicity: in or the attempt to commit such: erinme, Artlcle ok of the Penal : :

Code stlpulates that “any person actively participating, instigating or: - -

collaboratlng 1n a crlme shall incur the’ penalty prescrlbed for‘sunh crlme‘unleus T

(1) Any publlc off1c1al vho9 knowangly’ nd
arrests any person shall ‘ber nunished by a suspend

'r-qnest;on.,vwv
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(3) - If the full punlshment for the crime is execution, the penalty for an'.:

attempt to commlt such crlme shall be 1mprlsonment for a. term not exceedlng ‘

15 years..,\. R : o T e S

= (W) The prov1s1ons relatlng to supplementary penaltles for the full crime.
shall apply to- the attempt to commlt such crlme. : : S

(5) M. the above ahﬂll apply unless otherw1se speclfled bv 1aw.
Questlon,G : ;; if”l- ,.v“;;f |

; As a general prlnclple la1d down 1n the Constltutlon, every c1t1zen has the -
"right to.lodge complaints and Pproposals with-organs: and- institutions of the State

’(artlcle 43 of the Constltutlon) -As already explained in.the reply-to question'h:
» a.bu\n?g*the“ Ccn tltktlcn and the. law acei °“"°d to: the Attorney-General:of thel ... .-

he. law assigne the Attorney-Gener th
‘Republic respon51b111ty for the supervision of investigating agencies and penal
',1nst1tut10ns in order -to. protect the dignity of . citizens.and to-ensure-that they are
not. 1nd1scr1m1nately accused or subjected to . illegal restriction. of their rlghts.»

" The procedure for lodging complalnts -against: such. agencies and institutions is:

laid down in a number. of provisions.contained- in:the Code.of Criminal. Procedure.
;”Under these" prov151ons the suspect, aceused, person, “defendant, witness, - ~w*'
1nterpreter, expert, Pplaintiff,: injured: party and other: persons: have the. rlght to -
dflodge a: complalnt An the\form of:a-petition. submitted to the public prosecutor
‘,responslble fo ;superv151ng the 1nvest1gatlon procedure, agalnst any dec1s1on

Complalnts may also be submltted‘dlrectly to a member of
who must‘then 1mmed1ately 1nform the publlc prosecutor 1
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Question 8:

1. The Constitution of Democratlc Yemen lays down the prlnclple of- equallty
before the law (art. 35). This prlnclple is reiterated and reaffirmed in article T
of the Penal Code and article 8 of the Code of Criminal ‘Procedure and, if the
investigation establishes that an act of torture has’ been committed, crlmlnal
proceedings are taken agalnst the offender or offenders. The Axtorney-General of
the Republlc initiates criminal proceedlngs in accordance with the. 1eglslat1ve
provisions in force, and the crime is dealt with under the same procedure as. that
followed for other crimes and offences.

2. The reply to question 5. above cited artlcles 13h 221 and 222 of the penal v
Code relating to the penaltles likely to be imposed on persons gullty ot torture, .
and the reader is therefbre referred to those texts.-__;“ :

3. As a general prlnclple 1f a flnal and deflnlte sentence 1s passed:on an
offender, that sentence. must. be. carried out. However, in keeping with the: modern
humane view of punishment as a means to reform and re-educate the offender for -
rehabilitation in society, the Penal Code has adopted the principle of parole

and conditional release. Article 61 of the Penal Code states: 'In the event: of
compulsory assignment to a public project or a. penal institution; the: conwlcted
person may be paroled or released if his behaviour in the project or penal: b
institution gives. reason to believe in the reform of: his character and if he has
fulfilled his f1nanc1a1 obllgatlons w:th respect.: to the crime’ for which he was &
sentenced by the court, unless such fulfllment should be: 1mposs1b1e, and- prov1ded ‘
that he has served in the project or institution for half the: period of" detentlon Co
1mposed.. The perlod served in.the. project or 1nst1tut1on :shall:be not: less tha"‘ g
six months.” The persons entltled to submit an application for parole’or: {
conditional release are specified in article 62 of the Penal Code; which states S
that “the order for parole or condltlonal release shall be issued by the summary -
court having Jurisdiction over. the project -OY, penal establlshment on the:basis 'fﬁa
petition by the director of the project or. 1nst1tutlon or of .an appllcatlon by o
the convicted person or: the publlc prosecutor. Such 8 court order shall: N no-way:
be open to appeal.» S : . T &

h. Furthermore the conv1cted person may, as &/ general rule be released before-:-.
serving his full . sentence 1f a. dec1s1on is taken: by the - .Chairman of the Presidium
of the People's Supreme Council to-. declare 8 general amnesty, pardon o e
commutation of sentence under the terms of artlcle 9&, paragraph 209 ‘of. the
Constltutlon. !

VQuestlon 9'

extracts 8 confess1on from arn -hol £
_categorlcally prescr:bed and the responszble court.must rule accordlngly"
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E gggstiori 10
. Thls is' covered by thelrepiies to~Questions 8 ‘and ‘9 above.
—Quest:on ll'_it.*

- Uo complalnts ‘have been lodged. Nb proceedlngs have.been 1nst1tuted end no
~ investigations have been carried out in connexion w1th allegatlons of torture or
»[other fbrms of cruel-treatment, ete:

Ouestzon 12

‘11@‘ ‘e lav ensures redress and compensat1on to the v1ct1m of acts of torture or

Y. B T ST g Y JERURP B W R ) PRrosy. |

'vu"i!:x cruel-trestnent. Ai‘ul\..x.é* -tj u.|. the~Constitution- (ua aménded Ou

.31 October 1978) stipulates that every citizen shall be entitled to compensatlon
. for -damages resultlng from-illegal acts on the ‘part -of OfflClalS and the -
condlt'ﬁns and procedures for clalms for such compensatlon shall be regulated

"o anrlndependent eivil: actlon fbr damages or of a c1v11 action brought by the .
-ﬂanured ‘party-before:the: competent criminal court “Thig is- ‘provided for in o

‘ 8 of ‘the Code:of Criminal Procedure:; which states: L) 1 the cr1m1na1
: 'nstztuted by:the Department of Public Prosecutlons “ther person who h
;fsusta ned materlal or mental demage through the cr1me, whether such person 1s a s

Artlcle 95 ‘6f the Code -
"C;v11311ab111ty
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so rule. Articles 104, 141 and 142 of the Code define confessions which may be -
admitted in evidence against the accused. Those provisicns prohibit the Juﬂge

from recording any confession unless he is satisfied, after questioning the -

accused, that the latter is voluntarily making such statements of his own free w111.‘;
The judge must also draw the attention of the accused to the fact that he is not
obliged to make a confe551on and -that eay. such statement may be used in. ev1dence D
agalnst him. . N i i

Questlon 1k:

The authorltles coneerned have- been 1nformed of the Declaratlon Qn the ;
Protection of All Persons from Being Sdbjected to Torture and Other Cruel, e
Inhuman or Degrad;ng Treatment or Punlshment.

Questlon 15

The. constltutlonal prov1510ns proh1b1t1ng torture or cruel treatment
predated the. Declaration, and the legislative acts rev1ewed in. thls—reply to the
questionnaire have made it clear that the content of the Declaratzon is ... R
incorporated in the 1eg1slatzon of Demccratic Yemen. Consequently, no dlfflcultles.'
have been encountered ir Demecratlc Iemen in. connexlon w1th adherence to the RO
provisions of* the Declarat;on. SR T AP - ‘
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ESUADOR . - |

.U [original: "Spanish7‘{
1%: ‘;“—-f_ie. : ;an‘ T 'sizc .i' ;. 3*/28 June 1979/

”l. It should be emphasized thet the Ecuedor1an Stete ensures the supremacy of

the provisions of the Constltutlon, with the result thet the rest of its - .

,leglsletlon must be in conform;ty with the Constitution if it is to have any
" validity. ‘This supremacy, which is absclute as regards p051t1ve law, extends. to\,

. . administrative or Judlclal provisions which could be detrimental to- const1tutlonal b

,;'sre concerned.‘h~w o

Yprxnc1p1es.- It is” also glven pertlcular empha51s where const1tut1ona1 guarantees

2. - Artlcle 2 of the new Politlcal Charter, wh1ch w111 enter 1nto force on B
:'10 August 1979: Procle:ms'"“‘ PSS

"The prlme function ‘of the Stete 1s to strengthen natlonal unlty, ensure
respect -for- fundemental human- ‘rights and: promote the economlc, soc1al and
cul ural progress of 1ts 1nheb1t _ts.".~;§ . : S =

‘ﬂf3.r, Although part II of the Const1tut1on, ent1t1ed "nghts, dut1es, and oo
‘ guarantees ’ expressly guarantees ‘eash- individual humen right, chapter VII
fllncludes a szngle article which contalns the follow:ng "general rule"-» S

‘ v, Wl “‘The Stuce guarentees to a11 1nd1v1duals under its -
"{*Jurzsdlctlon, w1tnout -distinction as to sex, the free and effective exercise .
_;:gand enjoyment of the’ c1v11, pol1t1cal, econom;c, :social and- cultural. rlghts
, /fyembodaed in the 1nternet10nel declaret;ons, covenants, agreements and other
;ffinstruments in force._ S : : U . T T

e;zuerentees'” (l) the 1nv10ee'f

lnphyszcel and:mentalkdevelopment. Torture and all 1nhuman or degradlng”' RIS
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»»'treatment shalil: be prohlb:.ted.f There shall ‘be no: death penalty. .The penal
. gystem shall-be des:.gned to: effect the re—educa.t:.on, reha‘bllltatlon and soc:v.al
re:.ntegratlon of prisoners."” L : : S : S

‘ '3. : ~‘J?hus° the Constltutmn proh:.blts not only physmal but; .also mental torture,

: _‘so that * even ‘thoese forms:of torture which are not strictly- phys:Lcal Jbut are:
‘1nd1cat1ve of ‘a disregard for human dlgnlty are ‘ruled out.' . The ‘Eeuvadorian- State
accordingly protects the phys:.cal, psychologlcal and mental 1ntegr:.ty of 8ll"
individuals under its jurisdiction.: In the same spirit, both article 11 4):iof -
the 1945 Constitution and artiecle 19- (16) ‘of the new Political Charter ensure. that
no one ‘zah be’ detamed w1thout judlc:.el process and: mthout’:»a 1ega1‘ order for -
more’” tha.n h8 hours, since- 1mprlsonment of th:Ls k:.nd 'endl

rega-ded as mental +orture. S :

4o Im accordance Wlth the 1ega1 pnnc:.ples ‘outlined above, the Peral Code
_includes:an entire chapteér (arts. 180-189) on ects-which. infringe individual: . ..
freedom.; Artlcle 187 imposes & penalty of 1mprlsonment for a term of three to
s1x years o ﬂan one wh‘o, has 'hys:.cally tortured a person ’unden detent‘:.'on.u. I~
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2. . The police force has also been. informed‘through the Ministry df Government ,
‘to which it is subject administratively; of all the: recom=ndations and studles
made in thls connexion by internationsal organlzatlons. » : el

3. Finally, the compulsory courses. taught by speclallsts to citizens wiShing
to enter the pollce force as pollcemen or offlcers approach the issue from a .
, technlcal standp01nt ' . co :

Questlon 3

In accordance v1th;the above, pollce rules and 1nstruct10ns embody the
general legal norms: ;Prison regulations and 1nternal instructions reflect the ;
corresponding legal norms on the prohibition of torture and draw attentlon to the
legal consequences -of commlttlng thls offence.». :

Questlon h

1. The Offlcer Tralnlng College 1ncludes 1n 1ts currlculum the study of :
"eriminal investigation", as & result.of which members of the pol;ce,forceihave_
~access to up-to-date scientific information on the subject, which is later - o
applled,ln the College s modern central 1aboratory or its: other laboratorles.;;,-o

2 So far as. the legal asnect 1s concerned, reference may be made to the‘f’ i
relevant articles of the Regulations of :the Police: Crlmlnal Invest1gat10ngServ1ce,
‘Whlch are also studled at the Offlcer Tralnlng College PR e

: "Art. 65 In conformlty w1th the law, the use of any klnd of mental
_ or-physical torture as.a means: ‘oft extractlng ‘statements is strictly ..
- proh1b1ted.; ‘The: prov1nc1al Chiefs. ‘of, Pollce shall supervmse and.-be. respon51ble
kfor compllance Wlth thls prov151on.r o

; 'Art 7Q.§ No sclentifvc method”shall ‘be. usedlas aAmeans o;_determlnlngﬂ»
»»1¢thether test1mony*1s truevo'
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Question 5: -

1. Torture is offlclally punlshable and ope t\ i vestlgatlon, as 1nd1cated in
the reply to questlon 1. : . T ey .

\§_\ .

2. It is not only ‘the person commlttlng torture who 1s pun shableD accompllces
and accessories after the fact are also 11ab1e. The Penal Code prov1des as
follows in thls respect- ' e o

"Art 1. Authors of offences, accompllces and accessorles after the
fact shall be llable for such offences.‘~» - : :

"Art., 42, The following shall be deemed to be authors of an offence""
anyone who committed the offence, either directly andelmmedlately or . by.
advising or 1nst1gat1ng another- to dc S0, whén the Councll has determlned _
thaet- such offerice was comm:.tted9 anyone who prevented or attempted to preventf
the foiling of such offence;" anyone who decided to commit the offence .
.in comm;ttlng it, availed himself of other persons, whether 1nd1ctabl it
or not, by means of payment, gifts, promisess orders or. any other fran ‘lent L
and direct means ; anyone who assisted’ s1gn1f1cantly in the commissiot of
the offence by dellberately and 1ntentlonally performlng some.act W1thout

; v1olence, abuse of authorlty, threats ‘or” other means of~coerclon'f
oforces othérs- to commit the punishsble act, although the force u
_ end cannot be regarded as 1rres1st1b1e.

"Art. 43, The following shall be" deemed to'be ag
- who 1nd1rect1y or secondarlly co—operates in’
: ‘act by performlng prior or s1mnltaneous,act
.of the case 1nd1ﬂate that the” person accused
to co-operate in an get- less serious: than the) ,comml
of the offence, the penalty 1mposed on:the-ace plice
:~appl1cable to the act whlch he ntended to Aoj it.

& "Art hh The follow1ng shall be deemed\to;b ‘access
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MAny person who performs acts, the clear object-of which is to commit . -
‘an offence, shall be guilty of attempting to commit such offence if-the
- .offence’ 15 not completed or cannot be proven. . If the author. voluntarlly
"~des1sts from commlttlng the offence, he shall be suoject only to the penalty
appllcable to ‘the acts ‘actually committed, provided that. they constitute a
- ,udlfferenf offence, unless the law, in special cases, regards. as criminal
- eéven the mere attempt to commit an offence.k If the’ authon\voluntarlly R
.’”prevents ‘the’ commlss1on of the offence, he shall be subject to the penalty
J'ADrescrlbed for attempting such offence, reduced by one thlrd to one half.
- Petty offences shall be. punlshable only when they have. actually been
' ?f;f*completed. . e ‘ . .

’Q'Questlon 6: " T

fe,level, the pollce authorltles beglnnlng W1th xhe
Lleutenant and. endlng w1th the. Minlster of Government and -
nt to recelve and examlne complalnts from. v1ct1ms of torture
’-flc;als. All such pollce authorltles must ensure the

: ~:o‘lbn B 2- R The
hff Investlgatlon of-
T+ ;Protection qf,public

They shall .
ppress1ve when '
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Question 8:
1.  The procedure 1n trlals for torture is as fOllOWS‘

(a) Ind1v1dual complaznt or accusatlon by the person concerned or affected,
or his representatlve, D

(b) The judge opens the 1n1t1al proceedlngs,-j

(c) A sultable amount of tlme is devoted to prelmmlnary proceedlngs to
1nvest1gate the llablllty of offenders, accompllces or accessorles after the fact.

(d) ~At the end of" the prellmlnary proceedlngs,’the accused 1s ordered to _f‘d
stand trlal : . S ‘ T e =

T (e). Sentence is then passed.v

2. The sentence is open to appeal and, 1f the penalty 1mposed on the accused
is more than two years, he may submlt a thlrd-lnstance appeal to the Supreme

Court of Justlce. : : : ) ¥ , T B

3+ "The Sentence'may be suspended- under the: legal: provision contained in:' _
article 82 of the Penal Code, ‘reproduced. below: however, erimes of torture“i;:~
generally involve penaltics of more than s1x months, so that condltlonal

sentenc1ng does not apply.- o : SR BRI e

"Art. 82. In the case of a flrst offender;

» the 1eglslature.~
-sentence has been suspendedfforka person‘co

_’sthe powef "to grant amnestles‘and Péf, ,_:faogf'
‘,.crequlres .’Qj__,__ﬁ R A
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T. Similarly, article 59 (k) of the new Constitution confers the follow1ng powers
on the Natlonal Chamher of Representatlves. N .

"To grant a general amnesty for pol tical offences and collectmve pardons
for common cr1mes, whenever some overrldLng reason justifies such actlon-

-

- Question 9' L

1. Ve have already 1nd1cated, in the replles glven above, the sanctions appllcable
to persons gullty of the crime’ of torture. ‘ . . -

2, If a profess1ona1 -8 lawyer or phys1c1an - was respons1ble for an act of
tbrture, he is eriminally liable like any other person. The penalties laid down

in the Penal Code, in addition to that of deprlvatlon of 11berty, which the

~judge may. impose are temporary deprivatlon of civic r;ghts, a prohlbltlon on
_leaving the country and’ superv131on. In this connex1on, ‘the Penal Code expressly
'prov1des as. follows

, B "Art 60. Any sentence of- hard labour (reclus1on) or 1mpr1sonment shall
.entail the suspens1on of civie rights for a period equal to the term of the
sentence. However, in the cases expressly laid down in this Code, judges
and courts ‘may order the: suspension of such rights for a perlod of three to
five" years, even 1f the term of 1mprlsonment does ‘not exceed s1x mon*hs.

o "Art 61. Where a conv1cted person is placed under speclal superv1s1on
by the author1t1es, the Judge may prohlblt him from g01ng to certain ,

S S fied places after serv1ng ‘his sentence. Accordlngly, thé convict shall,
- prior to his r se e, state where he chooses to res1de and shall recelve a
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Question. 10:

No provisions exist in this connekion{c' ”
Question 11:

o complaints'have been submitted‘inithis connexion;\n~
Question 12:. R . o RS R
1. Ecuadorian legislation guerantees fedress‘and compensatlon ‘bﬁﬁ’éﬁly;aééihs£,~
convicted offenders or accomplices. This rule applies to all offences, Article 52
of the Penal Code is explicit on this point:

"Any conviction entails an obligation on all those reSpons1biexfo£tfﬁem}t
offence to pay jointly the costs of the trial. - Damages shall also: be pald
jointly by -all those. respon51ble to- any persons -who.brought .- anflnd1v1dual
charge against them with a view to obtalnlng such‘compensatlon.-,d,na~ B

2. Similarly, artlcle 29h of the Code of Penal Procedure prov1des

”Sentences shall also speclfy the costs to be pald by the conv1cted .

person. A 31m11ar penalty shall be imposed on: 1nd1v1dua15(who have wrongfully‘

accused others.

3. In order for compensatlon to become effectlve, a new tr1a1 takes place before
the same gudge who sentenced the accused. Artlcle 296 of the Code of Penal

-summary verbal hearlng, and recorded separately, Aﬁ*°
of the trlal." , L

b Slmllarly, artlcle 67 of the Penal Code prov1des

‘ “Ary sentence to the penaltles esta
';11ndependent of compensatlon for damage'

A D sha.llbe 2e fectedby"jud 5 B
o edvil 11ab111ty. In case of proven 1nsolvency
R payment of court costs.v
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5. - With regard to redress, the Penal Code provides for the ‘sentence to be .
.publ;shed if such publlcat1on will serve to redress the non—flnanclal damage caused
by the offence. _ . T el ; }

“Art 71e; The offender'shall'be requlred to publish the sentence at his .
own expense if publlcatlon w1ll serve to redress the non-flnanclal damage
caused by ‘the offence.~ i - -

6. - There is no p0531b111ty of cla1m1ng compensatlon from the State as . such, for
offences cammitted in the circumstances under discussion here. The publlc off1c1al
who : commztted the offence must bear the respons1b111ty for the consequences ‘of his
:act.<~‘-~»<\ Co e : : ‘

‘»ggestlon 13

1.; -In order to prevent thls poss1b111ty, the 1aw prov1des that statements or
-confessions obtained. on police premxses ‘have: purely informational value.  Only the
facts investigated and. substantiated in the course of ‘the trial are regarded as

_ val;d. In th:s connexxon, the Code of Penal Procedure prov1des- '

it“Art 138 The accused may not be coerced 1nto mak;ng statements agaanst
o ‘_hlmself and- accordlngly has the right to rema1n 51lent. Th;s shall not be
’ "7f;construed as evrdence of guzlt.“».;iﬁ«‘ B
Art. lhO. In order for a Judlclal confes51on to constltute full proof
- Be free and spontaneous.» S - :

R Art; lhl., The ‘use: of torture 1nhuman treatment and systems 1nvolv1ng »
ri;narco-analysxs or other s;m;lar procedures 1n order to extract testlmony from
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The country's history is untainted and shows how Ecuador has unerrlngly
defended the fundamental rights and freedoms of every 1nd1v1dual both at home- and
abroad.. Among such rlghts and freedoms 1t ‘has: been and contlnues +oybe th”
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GERMANY - I‘EDERAL REPUBLIC OF

Note “In a commun:.cation dated 11 May 1979, the Government of the I‘edere.l Republlc
“of Germany referred to -the information .that it had transmitted. ‘under -

resolutlon 18 (XXXIV) -of . the Commission on Human Rights concerning a draft :
convention on torture and other cruel inhuman or degrad:.ng treatment or punlshn.ent
(B/C\Y h/131h/Aaa 2). :

CHAITI | -
) /6r1g1na1 I‘rench7
/17 Ma,y 1979/

1. 'I'he M:Lm.stry of rorezgn Affa:l.rs would emphaslze that the Repu‘bl:.c of Ha1t1 .
has always opposed all ‘forms of degradatzon ‘'of the humen person. Respect: for the
fundamental attributes of the human person hes been a constant feature of all S
Ha1t:|.an Const:.tut:.ons. e ey oo -

: 2. R The conclud:mg clause of art1c1e 17 of the 1961& Const:.tut:.on, now in force,
refernng to torture and’ other' 'orms ‘of degradatlon of the human ‘person, states, in
- connexion: w:.th the. legal guaranteea apply:.ng to arrest and detent:.on, that “A11
nolat:.ons of these prov:.s:.ons 8hall be cona:.dered arb:.trary acts aga:.nst wh:.ch

- the m.‘]ured part:.es may., without prior author:.zat:.on, anpeel to the competent .

. courtsy’ prosecut:.ng “either” 'hef author“" or the perpetrators regardless of the1r CL
rank or the body to wh:l.ch they 'belong. R . ; :

'_‘:M:Lm.stry of Fore:.gn Affa:.rs declares :




| ~ | . English"
- Page 31

HUNGARY

i "f,anllsh/5~f

1. The Government of the Hungarlan People s Renubllc resolutely condemns the use.;
of torture and other cruel “inhuman or. degradzng treatment in whate - for: ;ﬁﬂ‘
Humanlsm is a ba51c feature of the. Hungarlan admlnlst*atlon of" Justlceibased on
socialist legality. The 1aws and regulatlons clrcumspectly prov1de for .the . v
observance of legality and the protection of cltlzens in all phases of judlclal L
proceedings. Any methods that would be’ sultable for eau51ng vhysical: or“'m" )
psychologlcal tor ure are totally allen to the thgarlan author1t1es.'

2. In 1975 the Government of the Hungarlen People s Repu
information on. 1ts position: concernlng torture and other crue'
degrading treatment (see A/10158 and Corr.l and Add 1)
have been. enacted on th1s subJect as well. e

h,

Lameecree Nb. 11 of;l979 on the Execution of :




;vf"he‘Copétltuxlon oPpInd1a prov1des for. ba51c human rlghts and is an amnle
' 'afeguard agalnst any torture and other cruel, or 6egrad1ng treatment.- In the

”e the dlgnaty_of the 1nd1v1dua1. qome of these are as follows
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3. . Section 322 re1ates to the offence of voluntarlly cau31ng grleVJUS ‘hurt and
ksectlon 325. prov1des for: punlshment for voluntarlly ‘causing ‘grievous" hurt.-g;,*"“
Section 350 deals with “u51ng criminel - force -and. qectlons 351 to 358 relate to
assault.. Sectlon 220 deals WIth wrongful conflnement by nubllc OfflClals-a e

h.» Prlson in. Ind1a are malntalned and regulated under spec1f1c 1avs v1z., the
Prisons fct, 189h and the Prisoners Act, 1900. The State Governments have ,
further formulated their respectlve state prlson manuals and treatment of prlsoners '
1s thus regulated under 8 proper legal frameworl R

5. As regards the measures taken to prohlblt such treatment in except1onal
circumstances such as war, a threat: of war, internal: pol1t1ca1 1nstab111ty or any :
other: public -emergency ,. it may be: mentloned that. iniour country an emergency’ can .

be proclaimed by the President of Indla accordlng to article 352 of the. Constltutlon
when the - President is satlsfled that a grave emergency ex1sts whereby the: securlty
of India or -any part of the territory thereof is threatened by war or 1nternal V
disturbances. VWhen such an emergency: has been declared, article 19'of the". ,
Constitution relatlng to the protection of certain rights: regardlng freedom of "
speech ;: ete. remain suspended;, and; by an: order, the rlght t6 move: a court for
the enfbrcement of -such. of the fundamental rlghts conferred by part IIT of the:
uConstltutlon as may be mentloned in the order can be suspended., ‘But even durlng
the emergency, the provisions of the: Indlan Penal Code mentioned ebove remain el
appllcable -and action can be taken in accordance with the law whenever any such
offence is committed. -An amendment: to.the Constituticn already" ‘approved: by : ‘the = ..
. Indian Parliament and referred to:the -State Governments for ratification’ will make
the rights under article 20 relating to protection in respect of conviction for -
offences and. under article 21- relatlng toprotection of -life or personal 11berty
enforceable in- courts even durlng the proclamatlon.of emergency.:g.ns“~ : B
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2. As regards the treatment of such persons who are in feols, all those engaged in
the treatment of persons deprived of their liberty are imparted pre-service and
in-service training in the gaol training schools and allied institutions. In
addition, short.term courses are organized to orient these personnel to the
philosophj>of corrections. Study of gacl manuals and otue; relevant lavs and rules
1s 1ncluded in. the eurrlcula of" such courses.

Question 3:,

X. As far as the proper treatment of prisoners in police custor— is concerned,
the state police manuals and standing orders by the State Covernments/Inspectors .-
General .of Police contain instrubtionS"infthis regard. Maltreaiment: of persons in
custody, according to these rules/ordérs, is viewed seriously and is punishable
~adepartmentally as vell as judlclally, depend1ne on the nature of grav1ty of :
maltrea.tment. : L : S SR -

2. Regardlng the treatment of prlsoners in gaols the Prlson Act speclflcally
mentions penaltzes for. the- personnel involved in the custody and treatment of
prisoners, in case ‘of default. ' With the enforcement of the Abolltlon of Whlpplng
‘ Act in: 1955, corporal punlshment has been removed from the statute.

Questlon h

1. Vlgzlance at the superv1sory level is’ ensured. qtandlng orders and
instructions ensure systematlc enforcement of 1nterrogat10n practlces.» Regardlne
the arrangements for custody and treatment of. prlsoners, as: far as police" department
is concerned, there are instructions in the police manuils ‘and - standing orders -of"
the concerned Governments which ensure: proper admlnlstratlve checks and balances

to vard aga1nst sueh malpractlces._;j ‘ 5‘ : :

LaNo person who 1s

‘arrested shall be detained in. custody vlthout belng informed, as soon "as may be,
of" the grounds for- such: arrest: -ROT. shall he be denied: the r1pht to consult and to
be: defended by, a. legal pract1t1oner of h1s ch01ce.~,5“ S :

2. Artlﬂle 22 (l) of the Iniien Const tutlon prov1des.

3. Slmllarly, artlcle 22 (2) of the Constltutlon prov1des 'Every person. Who 1s
arrested-and .detained in- custody: shall:be’ produced before the - nearest maglstrate
w1th1n a.perlod,of twentwaour hours of such arrest'iexcludlng th t’jernecess ry’f

fgleﬂal adv1se




AJSB/IRY
English. -
Page 35:

5. It may also be nentloned in this behalf that the Government ‘of Indla have set .
up the Mational Police Comm1351on in Wovember 1977, Wlth 1nter alla, the follovnng
terms of reference: . : :

(a)

Inqulre into the system of investigation and prosecution, the. reasons

for delay and failure, the use of improper methods, and the extent of their
prevalence; and suggest hov the system may be modlfled or changed and made .
efficient, scientific¢ and con51stent v1th human d1gn1tys and hov the related laws

" may be sultably amended.”
(®)
(i)

(ii)
.- vh1ch are contrary to law, o S

(138)

Questlon 52 .Xesfly_
Questlon 6=

,i ‘Tndia-is- broadly dlv1ded 1nto States and Uhlon Lerrltorles fbr pL
admlm.stratlon° e

"the pollce about any mlsuse of pollce powers.

Recommend measmree and institutidﬁal érrangeménts‘~”,_igﬁt_:_‘v ef

To prevent misuse of pouers by the pollce and to examlne whether pollce

behaviour, outlook, responsiveness. and. 1mnart;allty are malntelned at’ the

correct level, and, if not, the steps such as recrultment and tralnlnp o
vhich should be taken to 1mprove them- : : : :

To brevent misuse of the pollce by admlnlstratlve or executl e -
1nstruct10nsg polltlcal and. other pressure or oral orders of an,etypegfejﬁ

For the quick and 1mpartlal 1nqu1rv of’ pub'll,)vfr“




.

IV YU o R
' ‘English - . :
Page;36'

whose behalf an appllcatlon is made. The court may order the release of a berson on
bail, even. in non-~bailable offence, unless he ‘has been’ proved gullty of an offence
'punlshable by~death or 1mprlsonment for life.

Questlon T

Yes, in such’ cases the eompetent authorltles are emnovered to examine the
cases suo moto and if prima facie it is found that a crime has been committed, a
case is registered and investigation undertaken. Vide Section 190 (1) (c) of the
Code of Criminal Procedure if in the course of any proceedlngs before any. court,
evidence is diselosed to indicate that a criminal offence has been commltted
against a person,- approprlate proceedlngs can be - initiated agalnst the person -
prima facie found to have. committed the particular offence.  The rest of the

'procedure is: the same : as mentloned in ansver to questlon 6 ' ’

QueStlon 8

Yes9 erlmlnal proceedlngs are instituted agalnst those commlttlng offences of

: torture.~ The malntaspects of the. procenure appllcable to such trials is given in

- the Code of. Cr1m1na1 Procedure accordlng to whlch flrst the case is registered

’agalnst the offenders. Then. the police conduct an 1nvest1gatlon and if the -
offender is found gullty, a charge-sheet. is put up in a court.. Then the court hears

A the prosecutlon as well as the defence ev1dence of the case.. If the court f1nds
';the offender guzlty, Le- 1°'conv1cted and sentenced and if not he is let off. ‘

. Regarding the: penaltles these depend on the nature of. offence ‘committed. Under

,f»sectlon 323 of “the Indlan ‘Penal: Code,. ‘for causing hurt, the punlshment may be
1;1mprlsonment for a. term whlch may. extend: to one year, or g fine which may. extend

v, t0:1,000 rupees, or. both. If an offence is.ccrmitted under: sectlon 330 of tbe
.{-Indlan Penal Coﬂe, i.ed,. voluntarlly cau51ng hurt. to extort . confession or to compel

}';restoratlon of- property, the punlshment pnov1ded is: 1mprlsonment for a term whlch
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who are gullty of 1nfr1ng1ng 1aw/rules on. the subject SULh publlc servants vhoy;
are found gullty'are suspended and an’ 1nqu1ry’1s held 1nto “their conduct IR
is found that a publlc servant has committed the: offence, like the one ment ned‘
in section 330 of the Indlan Perial Codeg which is voluntarlly causlng hurt to ‘
extort confe551on or to compel restoratlon of property, a _ase is res 1stered

investigated and charge-sheeted in the Court if the publlc"ervant’;b_ our '
If convicted, such public servant. may*beAdlsmlssed from.servlce;;?f‘ - same

of pra“tls
Indian Medlcal Assoc1atlon, 1n.case of phy51clans,
of breach of professional ethlcs. ) :

'Questlon 10:

’ QuestiOn ll" ’

. Ordlnary cases ‘are 1nvest1gated by approprlate agencles k.accordw
-cr1m1nal law.; Tor’ allegations regardlng misuse of’ povers of arrests and,othe_ T
excesses committed Guring emergency (25 June 1975 to ‘ ] vernm
of Indla app01nted a Co 351 o T
Chief Justice of - ‘India. 2/ _

“to look 1nto spec1f1c ailegatlons. v

Questlon 12
There is no enforceable rlght to compensatl
of a person who 1s unlawfully detalned arrested et _ 2S
however, exist 1f the vietim of torture or ‘other 1nhuman or degradlng treatmen
initiates civil action for: damages or. compensatlon agalnst‘ A
“Again, under seéction 357 of the Code of: Criminal Pry cedure,
' 'sentence ‘of- fine or a sentence’ 1nclu‘1ng 8 sentence of
.a part 1s empowered to order that the ' wh

: 1nJury caused by'the offence in-r spe
.{of the court recoverable by such ]
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S ‘proceed:.n if the making of ‘the confessicn a.ppeers to the court to have

‘ been caused by an mducement threat or ‘promise proceedmg from a person in

’authorlty' Sectlon 5 says that no confess:.on made to a pollce off:.cer shall be
proved ‘as, agamst a person accused of any offence. According to. section 26, no h

: j:confessmn made by any person while he is in the custody of a pol:.ce officer

shall be proved as aga:.nst such person unless 1t is made in the 1mmed1ate

" presence of a maglstrate. Sect:.on 162 of the Code of Crlmmal Proceedmgs for‘blds
- the' s1gm.ng of statements made to pol:.ce off:.cers in the course of mvest:.gat:.on
“of a case. The object of thls Sec’c:l.on is to ensure that the pollce cannot, dn a

‘ cr;.mmal prosecut:.on, glve ev:.dence of - admss:.on which was’ ‘either not a fact or

B wasg” obatmed by improper ‘means. Turther, section 16k -of the, Code of : Criminal

j;'Proceed.mgs prescr:.bes that -the recordmg of a ccnfess:.onal stetement before
any etropol:.ta.n meg:.strate or .jud:.cla.l ma.g:.stra.te w111 be done only when the

‘same is made voluntanly

s guestlon lh

- The quest:.on of Ind:.a. nnk:.ng a un:.lateral declara.tlon adoptmg the Declarat:.on
;_’on torture is Under the ‘consideration of” the Government of India. Necessary

. _j‘aa.ctlon to d:.ssemnate the- Decla.rat:.on to the publ:.c at 1a.rge w111 be t.aken after
“this questmn is dec:.ded. i

ha C F The constltut:.ona.l a.nd legal .
] :and th‘ a.dm:.n stre.tlve practlce wh:.ch obtaln :m Indla. constltute B



A/3L/IBN
English -
Page 39 ¢

IRAN
:/ariéinal F”ench/
/3 JUIY 1979/

" Torture and céruel treatment are\prohlblted under Iranlan laws *Any v1olat10n
of thls pr1nc1p1e is punlshable under artlcles 131 132 and 136 of the Penal Code.

Confessions extracted under.: torture are eonsmdered :nvalld by‘the courts. Any
person who has been subjected to torture- may cla1m redress through the competent
courts, in accordance with the procedure laid down in ‘the Code of Crlmlnal
Procedure,

%rtlcle 131 .
Ho . v‘» N x}“ st T N
Any offlcial of the jud1c1ary order ar any other c1v11 servant who~.w1th 8-
view to extractlng a confession from an sccused person9 subjects h1m to hys1cal
violence, or gives an.order to that effect; shall be: sentenced.to 1mprlsonment ,
or forced labour for-a term of ‘three to six years. _If~,he\accused person,dles as
g result of the ill-treatment 1nf11cted the gullt p”rso shall be llable to the
penalty imposed for murder. SRR o B e R v :

Artlcle 132

to three years. IL the actlon of the c1v1l ser : :
shall also be llable to the penaltles prescribed for such offences.'l

Artlcle 136
Any edivil servant who, in the dlscharge -of h1s dutles ‘or by reason of those

dutles, subjects any personuto phy31ca1 v1olence, or glves an ‘order to that effect,»“
shall be sentenced to the max1mum penalty prescrlbed for such an offence.;n- : »
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~ IRAQ
. ldri'ginall English/
/30 August 1979/

- Human dlgnlty is- protected by the Constltutlon. Artlcle 22, paragraph (6)

»~eof the Lonst1tut1on prov:des that "human Gignity is protected.: The: exerclse

of any form of. physical or' psychologlcal torture: is- prohlblted.“ The Law for the

-fiReformatlon of. the~Legal System has set- r“l:he protect1on ‘of the freedom, securlty
-and - dlgnlty of all. c1t12ens" as one of the general objectlves of cr1m1nal T
1englathn.:»suu>* . o . : R s :

:;2.‘~ Whlle dlscuss1ng artlcle 6 mentlon has already been made at the fact that

" the Penal Code No. 111 (1969) regards as a criminal offence any act endangering
" man's llfe or his physical safety (all.the articles of chap: 1, book 3 of the

Law) "‘The Law 1mposes ‘penalties for acts of wcundlng, batterlng, and,dellberate .

- harm,. These include acts: of deliberate.attacks on- others, wounding; battering,

“fus1ng vlolence, g1v1ng a harmful substance, and .any. other ‘act: whlch 1nfr1nges—~:A
“upon. th Aa “~AItialso 1mposel‘penalt1es fbr acts ‘causing herm or illness .to

]zot ers; Y.-a. mis ak \resqlt from negl1gence, recklessness, carelessness, 1ack :

0 recautlon or: dlsregard fbr 1aws, regulatlons and ‘orders. - The penalty for some °

E ob‘these cases 1s 1mpr1sonm t fbr a term not exceedlng A5 years. ‘ B : :

ng. leglsl

on ts the subjectlon of anyone wathout
, h1s free‘censentgt medlcal‘or sc1e_,_,~

_xperlmentatlon. Whlle settlng forth
6, and dlscu331ng" yrimi ‘
y of ‘in artlcles‘6 i
»”'does ot rega¥d these'k nd” of experimentatlon as a. gr h
“’reason fbr'precludlng €810
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. [original: English/
/29 Janvery 1979/ -
Question 1:
1. mhe Constitutlon of Japan (enforced in 10h7) prov1des as. follows

Artlcle 18. No nerson shall be held 1n bondage of any klnd. Involuntary
servltude, except as punlshment for crm.e9 is prohl‘b:.ted° e T

Artiele 31. Ho person. shall be’ deprlved of llfe -or liberty, nor- shall any
other cr1m1nal penalty be 1m.posed9 except accordlng to. procedure establlshed by
law. ' L o ST % i

."

Artlcle 36 The 1nf11ct10n of torture hy any,publlc off1cer~and cruelf;;
punlshments are absolutely forbldden.> e Tin e S i

2, Thus the Constltutlon prohlblts torture and other cruel 1nhuman or degrad g
acts and the like, by express provisions, Just 1ike the declaratlon annexed o
General Assembly resolution 32/64% adopted on- 8 December - 1977 -and, -as. mentioned:
:later, there are more concrete prov151ons at varlous places of the Penal Code,

questlon 1 in order to prohlblt torture.and other; ruelA 1nhuman or de‘ adlng ;
acts and the like:in. exceptlonal 01rcumstances such 8s 8 state of publlc emergency, S
etce, there has not arlsen such a s1tuat10n 1n Japan that requlres 1eg1slat1ve

Declaratlon.
,Questlon'2"

1. vAs regards publlc prosecutors\a‘
Cin 19h7) provides for stri
* the flrmly establlshed hlerarchlc,
-Prosecutor General at]ltsbtop (artw'ﬁ
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’f2.f Next ‘as . regards the ‘administration of prisons, they are admlklstered strlctly
" din accordance with the Constitution and relevant laws and the prison officials ‘

",partlclpate in tralnlng courses at the central or regional Training Institute for

'Correctlonal Offlcials or . in-gervice tralnlng at their own 1nst1tut10ns' which both
empha31ze in their curricula réspect for the fundamental rights of prlsoners.r Thus
“all.efforts are belng pa;d ‘to make each officer fully aware of his rights.
~vAccord1ngly, torture or 31m11ar 1nhuman,1nc1dents have never been reporbed 1n
‘Japanese prlsons.‘“ : , :

"3.j. The act1v1t1es of the 1mm1gratlon authorltles are also carr1ed out in strlct
.compd iance. w1th the. Constltutlon -and: relevant laws, and in the’ traanlng courses for
7'1mm1grat10n officers they are: emphatlcally -instructed to’ respect the rlghts ‘of -
forelgners in the performance of their duties. Thus there have been no cases of
:;torture or: 51mllar acts 1n the past.};;,o,h_ T TP

: h Also the Minlstry of Justlce has the Clv11 leertles Bureau as one of 1ts ‘
1nner departments and, as its local organs; there are Civil: leertles Divisions 1n
the eight Legal Affairs. Bureaux and Civil Liberties Sectlons ‘in-the yo Distriet-
'jLegal Affairs Bureaux and, be51des these government organs there are.voluntary
1‘workers, namely, Clv1l Iabertles Comm1531oners in c1t1es towns or v111ages ’
1;throughout theucountry who are app01nted by the Min1ster of . Justlce to protect the
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guidence and superv131on for public prosecutors and their 3551stant offlcers e }1';
mentioned above and also the establlshment ‘of the Commlttee for* Screen1ng Publlc‘ a
Prosecutors, it is 1mp0551ble that torture .or- 51mllar 1nhuman acts are done in
their. 1nterrogatlon practices. For this reason, there .are ho other methods belng

used to easure the systematlc review of. 1nterrogatlon practlces and. there has been

no .case where any problem has ar1sen in thls connex1on 1n Japan_ e o -

Questlon 5

1. The acts mentloned here are punlshable under “the Penal Code., Théf?enal Code.
of Japano(enforced in 1908) prov1des as follows S e

Article 193. When a publlc offlcer abuses h1s authorlty and causes a
to perform an act which he has no obllgatlon to perform, or obstructs a person‘
from exerclslng a rlght which he is entltled o exercise, 1m@rlsonm g
without. labour for not more than uWO years shall be 1mposed._¢'

Artlcle 19h ) When d person perfbrmlng, or is

1mprlsonment at. or w1thout labour for not 1ess thanns1x month‘
ten years, shall be 1mposed.__:: S o

Artlcle 195 (l) When a person performlng:
prosecutive or pollce functlons, An the performan“
act of v1olence or cruelty upon the de endant’ln ‘a

deta1ned.1n accordance w1th law or or 1nance,
upon hlm." - )
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"f‘Note:*}Artzcle 60. Two or—mpre persons who act 301nt1y 1Afthe conm1531cn of‘a
_oh . crime are“all pr:nclpals. o . T o h

::555l939_§l°. (1) W PETSOH who through h1s 1nst1gat10n causesfanother.."
‘to commit & crime shall be dealt w1th as prIHCIpal.h (2) The same shall
-aPP1Y-to ‘a person who 1nst1gates an 1nst1gator.' T ) :

Article 62- (1) A person who ‘assists a principal- is an accessery. i
{2) A person who 1nstlgates an accessory shall be. dealt wlth as an
]'accessory. T - _ ; ‘ ,

e compla;nt to'd public prosecutor or a judi pol1ce’off1c1al in sccordan
,»;wzth artlcle 230 of the Code of CrlmlnaliProcedure (enforced 1n 19h9) and thef

1apo ition . , oL
em 3 of th C1V11 L1bert1es Commzss;oner Law) f



the publlc prosecu’sor dn quest:.on 1s ass:.gned S req
for - trlal under artlcle 262 of the Code of Cr:Lm:Lnal
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‘advice or wa.rm_ngi ;t‘o ‘the-'agencie :.nvolv{egiﬁ,; :e:t’

A 1) To carry out publ:.c 1nformat10n and educat:.on act:wit:.es to .
‘d:.ffuse 'the thought of respect for freedom and human r1ghts -

S 2) Td make efforts to promote commumty campa:.gns for the profectlon

of humn r:.ghts- *‘ :

CY

' ""(3) 'l‘o :|.nvest1gate and collect 1nformatn.on ‘on the cases 1nvolvmg
. “infringements upon ‘human’ nghts in arder to take remechal steps
j_;\pertment:actmn, ‘such as- report:ms ‘to ‘the Mz.mster of Ju..e.i::.ce5 g:.vmg

(Y

-f(k) 'locprovxde . succour;m*lzt:.gatmn and take other pert:.nent rel:.ef
- measures .for the poor, for proteetmg r‘chen- r:.ghts, C o
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police. offlc:.als ete. who have the power of 1nvest1gat10n earry . out 1mrest1(:atmn
in accordance W:Lth the prov:.s:u.ons of the Qode of CrJ.mJ.nal Procedureo »_For this
purpose, no formal complalnt is requlred : ‘ : ’

2. - The condit:.on necessa.ry for :Ln:l.'blat:.ng and carrylng out an- 1nvest1gat on 1s
that g judicial police off:.cer believes that & cr:t.me ha,s ‘been. comm1tte6. ’ ‘ :
(article 1899 paragraph 2y same code) , wh;ch~ eans that he has' the:suspicion that a
specific crime has been comm:.tted. A public p rosecutor ‘may. conduct an: 1nvest1ga.txon
‘h:!.mself when he deems 1t necessary (a.rt:.cle 191 ‘same code). v

,” just ‘a& those anpllcable to otherf.f‘,
‘ordlnary cmmess prescrlbed by the same code and under the relevant prov1s1ons of

3. The nrocedures appl:.cahle :m such cases a‘»e

“{arrest; detent:.on, search se::;u}'ei,
(See artlcles 189 and:lgl of '

b, Also, the human rz.ghts organs, ment:.oned‘ above ma.y co_‘duc ; nve'S'isigéfxoh
ex OfflClO even 1n the absence of a formel cem 1"1nt, 1f there 1s a reasonable
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o l. When any one of the followmg persons ha.s been sentenced to ,
‘mprlsonment at or without labour for not more than three: years or. a -
fme of not more than 5 000 yen, the execut:.on of ’che sentence may,




Ar‘blcle h

« (1) That as for the persons who have V :
- of tha ,judgement \\f gu:nlty shall lose 1ts

Spe01al amnesty shall‘; 'be .

- Article S By spec:.al amnesty, the jpronomcement of\the‘ Judgement of
gull'l-.y shall lose dits effect. S e
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Artlcle 11, General amnesty, speclal amnesty, commutatlon of penalty,‘k’
*'remission of executmon of penalty and restoratlon of rlghts 'shall not
" alter retroact1uely the effects of the matters whlch have already: been
»brought about’baqed on the pronouncement of Judgement of gullty.

»Artzcle 12.~ SpeCLal amnesty,,commutatlon of penalty to be granted ~
.. indi v1dually to: epeclfled persons, remission of ‘execution of penalty,"
 and restoration of right to be granted 1nd1v1dually to th ;spec1f1ed
' persons shall ‘be. granted to‘the persons recommended by the Nat10nal
‘Offenders Rehabilitation: Comm1551o .“=w3>-¢>‘ S -

‘~7Artlcle 13 .’When peclal amnesty, ommutatlon of penalty to be granted
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2. As regards public prosecutor's assistant officers, corréectional officials and
immigration: OfflClals, they come under the. dlsquallflcatlon clause’of article 38
of . the National Public Service Law when. they are convicted and sentenced to - ‘
imprisonment without- labour or a heavier: punlshment and naturally they lose their
Job. Also, they may be dismissed, suspended from duty, subjected t6 reduction in
.salary or reprimend, as a dlsc1p11nary punishment, under article 82 of the same =
law, and they may also. be subjected to demotlon, dlsmlssal or: temporary retlrement
under . article. 78" or 79 of the Law.- LT . :

Note Natlonal Publlc Serv1ce Law
: Artlcle 38 (Prov151ons for dlsquallflcatlon) ERR N
No* person falling unde# one ‘of the follow1ng 1tems shall be e11g1ble
for' app01ntment to a government posrblons except as, prov1ded by rules -
of. the Authorlty ' - N S . e

‘f&(l) A person who has been adJudlcated 1ncompetent or'quasrg—lncompetentw

'-¥(2) A person who has ‘eeﬁisenteﬁoe, imprlsonment‘w1thout«1abour or a -
,,gfheav1er punlshment by the” ‘court and "of ‘whom the xecutlon of the: 7.
. sentenceé has-not been: completed ‘or who ha :no»-' ;oeased to be ;

'amenable to the executlon -of ‘the: sentenc

:5._Art1cleg18 (Instances of ,em‘



: When he becomes a. supernmnerary or: ‘ns pos:.t:.on 1s abol:l.shed due E
e rhovan ‘amendment or. a‘brogatlon of the: law concernlng the off1c1a1 *i
E R orgam.za.tmn or. of. the fxxed number of personnel or a.s a: result ‘of a

o ‘reduct.n.on m budget' . S e e R e EEITR

In -cases whefe an employee faJ.ls under one of the fellowmg 1tems, or
L 1n other cases establﬂ shed,,‘by rules of " the Author:.ty, he may be
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Article 56. (Reasons for dlsc:.pl:.nary punn.shment and a.u’thor:.t:.es
empowered): . R : A ‘

~(2) Dlscn.plmary pum.shme'
»wh:.ch he belongs in accor‘
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. (4)  In case the Minister of Health and Welfare takes the measures
mentioned in the three preceding ‘paragraphs, he shall’ have the oplnlon
of the Councll on Medlcal Ethlcs beforehand.

- (5) .In case the measures mentloned An paragraph l or 2 are to be taken,
the person who is subjected to such measure- shall be given an opportunlty
to explain his position to the Minister of Health and Weifare or a
govermment or municipal official designated by the Governor of Tokyo,

- Hokkaido or a Prefecture or. a member of the Council on.Medlcal Ethics.

In this case, the Minister of -Health and Welfare or the Governor of

. Tokyo, Hokkaido or' a Prefecture shall: in writing inform the person

- subjected to the measure beforehand of the date, -time and place for
explalnlng hlS position and the reasons for taking-such measure.

(6) - The person rece1v1ng the. 1nformat10n mentioned in the precedlng
paragraph may appear by proxy and present the- ev1dence favourable to him.

(T * The person who hears hlS explanatlon shall prepare and keep a
-record of hearing and prepare a report and present his opinion to the v
Minister of" Health and Welfare as regards the determlnatlon of the
megsure. - - : o : - AR .

Questlon 10:

The statements made in 8 and 9 above are also appllcable to other forms of
,,cruel, 1nhuman oy degradlng treatment or: pun1shment than torture. ST S

Questlon ll :ff '
There has occurred no case com1ng under thls paragraph.i,ﬂ,g7ivfl
: Questlon 12

1. - The State Redress Law (enforced in 19h7) prov;des for a system of compensat1on
for damage and the State or-local: publlc entity-involved has the: obllgatlon to ,
compensateé for the damage (see note below). The requls1tes for such obllgatlon are
that a ‘public offiecidl: exerclslng the»power -of - the. State ior of.a: local publlc
entity has- 1nf11cted damage, 1ntent10nally or through negllgenceg on SOme person
i through an 1llegal act 1n the conduct of h1s dutles.‘-» R TS b v

. There as. heen reported no case, since the-adoptlon of the Decl vatlon,‘whlch kf
;icomes under the last sentence of questlon 12 : S
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conduct of his official dutles,‘the State or the local public entity
concerned shell be under obllgatlon to make compensatlon for it.

(2) 1If, in the case referred to in the precedlng paragraph the public
-official has perpetrated the' act intentionally or through gross :
negligence, the.State or the local public entity concerned shall have
thearight to obtain reimbursement from the offiecial.

Artlcle 2. : R ‘ o ‘
(1) If: a person has suffered damage through the ex1stence of any defect

- 4n the construction or maintenance of highways, rivers or other public

. 1nstallat10ns the State or the local public entlty concerned shall be
; under obllgatlcn to make compensatlon for it. - -
S (2)~'If,'1n‘the caseureferredrto-ln the precedlng paragraph, there exists
- . any -other person who is responsible for causing the damage, the State or

the local public entlty concerned shall have the rlght to obtaln

X “relnmmrsement from h1m.: L

§~ﬁ1

Art:cle 3 v ‘ : :
‘le If, in cases where the State or a Local publlc entlty has an
obllgatlon to make compensation for damage in accordance with the
~ : - provisions of the preceding two articles, the State or the local public
-~ " . entity responsible for the appointment or supervision of the official in
Lo noquestion or for the establishment or maintenance of the public
‘installation in question is different from that. which defrays the salary,
“allowance or other expenses of such public official or bears the expenses
- - necessary for the establishment or maintenance of such public. = :
~installation, the latter- shall also be under obllgatlon to make
compensatlon for the sald damage. o

(2) ‘In the case referred to in the precedlng paragraph, the tate ‘or.
the local public entity that has made- compensatlon ‘for the damage shall
" ‘have-the right' o obtain: ‘Feimbursement from the one which is- under flnal
obllgat1on to make compensatlon for the sa1d damage. ' R :

fArtlcle h Subject to the prov151ons of,the precedlng three artlcless
“the: prov1s1ons .of the Civil. Code*shal pply to the. 11ab111ty of the i
State or of the local publlc entlty or damage.vf'ﬁv . S
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Question 13:
1. . The Constitution of Japan provides 1n artlcle 38, paragraph 2 that. confe551on

made under compulslon, torture or threat, or after prolonged arrest or detention-
shall not be admitted in evidence, and follow;ng this provision the Code of
Criminal Procedure contalns the same provision 1n artlcle 319, paragraph 1.

2. The term ' compu151on here 1is w1dely 1nterpreted to mean all the acts, whlch
impair the free exercise of one' 'S w111. All 1nvoluntary confes51ons are denled‘as
eV1dence under- this artlcle.,;, Lo : BN , - :

3. ° This has been conflrmed by a number of declslons of. the Supreme Court
(Supreme Court decisions of 1 August 1951, vol. 5 no. 9, page 1684 and of
7 March 1952, vol 6 no. 3, page 387, ete.). o

Note. The Constltutlon of Japan -_~l; ;V.Qig_;fﬂf‘

. Article 38 No person shall be compelled to testlfy aga;nst h1mself.1

a Confe551on made under compu151on, tor*ure or threat, or. after prolonged

 arrest or detention shall not be: admltted in \vldence.? . Shall
be convicted or punlshed in cases where the only'proof agalnst;hnm is .
his own confe551on. (See artlcle 319 of the Code of Crlmlnal Procedure )

Questlon lh

problem in. th1s connexlon in. the past.
taken. : : . e S

e.Questlon 15

Nothlng worth mentlonlng has occurredp,. conne
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LIBYAN ARAB JAMAHIRIYA
: Larigina‘l: Arabic/
- [23 8pril 19797
Question l: R

"1, The prohlbltlon of torture and other cruel, :|.nhuman or degradlng punishment
"'con tltutes an. 1nteg'*al part of the .Leglslatlon currently in force in the Soclallst
People's Libyan Arab Jamehiriya, and there are a gréat many leglslatlve provisions -
which expressly prohlblt torture and other cruel treatment or pun:L hment of any
~-.k1nd. We cite some of them 'below by way of demonstra.tlon., :

(a) Pena.l Code»_“r ; ,
- Artie‘le -*23{5; Abuse of authority in the abs'encé of any ‘dfhéi»légﬂ provision: |

o “Any publ:.c employee who a.‘buses the powers of h:.s off:.ce 1n order to
co beneflt or injure another shall, where his act does not come under any other
L 'prov1sn.on of the crlmlnal leglslatlon, be punlshed by 1mpr1sonment for a term

o of not less than six months. h

B Artlcle h3l-. ‘A’buse of au‘thority a'gainsts individliéls :

- ' "Any publ:.c employee who, in the performance of hls functlons, uses =
”._v1ole’ ce agamst 1nd1v1duals\ in such a. ‘way .as. to degrade them or cause them
“shal ;be punlshed by 1mprlsonment and by a fme not exceedlng
“ 150 dmars.“ SR e : :

. ) Artlcl'e’ ih32’. The searchmg of persons'

"Any publlc 'mployee who searches any 1nd1v1dual and 1n so do1ng acts

: ‘, ultra v:.res $hall ‘be pun' ’hed by 1mprlsonment. g

_penalty or preventlve ‘measure.




@)

Artlcle 30. Léb‘ali'ty ’of arre'stz

‘?;The governor of a prlson shall not adml;”any'prls
" an order ‘signed by the competent ‘authority or keep hlm’there
‘of the term speclfled in such order."_ el o R

: brtlcle h35. Torttré“bfipfisonersi ;" T

.‘competent authorltles‘“ovjig

‘Artlcle 31. Place~of detenﬁibn?V

fArtlcle 32. VlSltlng and 1nspectlon of prlsons.';75

1ucompla1nt to the governor»of the prlson a d +t0-¥

_Code of Crlmlnal Procedure

W "No~ person shall be arrestea oxr detalned!except by order of the legally

"Every prlsoner sha;l have the: rlght to submlt 1n wrltlng or ‘orali;
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accused or confront him with other. suspects or. w1tnesses wrhhout flrst 1nv1t1ng
his counsel, if he has one, to be present. The accused must give the name of
his counsel in a statement written.in the office of the. clerk of the court or

. transmlt it to the governor of the prlson. HlS counsel maJ assume

jrespons1b111tj for such statement or declaratlon. ' o .

'si'"The counsel may not speak unless the judge’ permlts h1m to do ‘so. If the
Judge .does. not permlt him to speak, that must be recorded 1n the S
,proces—verbal. , _ L

"22 With regard to ‘the’ second part of thls questlon, the above-mentl ued provisions
: _apply in all exceptional c1rcumstances such as a . state ‘of wary a threat of war,
;dlnternal polltlcal 1nstab111ty or any’ other publlc emergency.;u,, AN

1'sa1d.Declarat10n.a”

,,;Questlon:ZQ:ﬂ;a"



3.
governlng thls matter

(a) Penal Code

Artlcle hl. Pr1nc1p1es to be followed in t

"The manmmer in whlch a penalty 1s enforced should alm at’the'reform and
educatlon of theAcrlmlnal,~ : tai :
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:gArtlcle 6h{1df'

L ' "Nb punlshment shall be 1nf11cted on’ an 1nmate"n any Cl EUﬁSféhéésdfhtf
N ;Tbefore he has been 1nformed of the charge aglnst ‘him and his ‘stateénient has .
~“7been heard. "His defence shall be recorded in a reglster kept for thls purpose"

‘Z’Artlcle 65.

' "All punlshments 1nf11cted ‘on 1nmates shall be recorded on a speclal form
. kept in.a file maintained for that purpose and shall be recorded also in-the -
S speclaloreglster of punlshments SRS '

k ;-l}Artlcle 68

‘"Theie shall be est'pllshed 1nfthe Mlnrstry of the Inter;or a D1rectorate

:WJ:prov1s ons of thls Act and the decrees or'itsvlmplementatlo
-'ghall-be d1rected by a. governor, who ‘shall be responsible for the
>_f1mplementataon of th1s Act and the~decrees for its. 1mplementatlon.1n the prlsonx

, f"The governor of the prlson shalJ recelve any complalnt submltted by an
e f1nmate, whether orally or-im wrltlng, take the necessary steps concernlng It




- the prov151ons of artlcle 20 6/ of thls Act who refuses 6. obey-an ‘order from :f'
such authorltles for the release of a person or prolongs w1thout Justlflcatlon :
ifthe term of hlS 1mprlsonment "'ﬂﬂ*: : R = : HRE

L "The functlons of the pollce are @ trust:
= them._ Thelr purpose is to. serve cltlzens 1n ord
1nterest in accordance w1th th’ﬂlaws,-“‘" :

SR ; calm temperamen,, have selkvfi;
-'tdlgnlty and,humanlty of c1t1zens andfaN01d as

B ‘”’"Wi'eeutzpre‘ dlce to the penalt es ’rescrlbed by:thek~Penal Code or - any
anther leglslatlon, > : ‘shal' be‘1nst1 ted agalnst any
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Article 12. Surveillance by the Public Prosecutlon Offlce-u

"Officers: of the criminal pollce come under the Publzc Prosecutlon Office
_ and are subject to surveillance by it with regard to the performance of their
functions. The Public Prosecution. Office may request the competent authorlty
to investigate the case of any member of the criminal police who acts contrary
to his duties or is derelict in the peiformance of his functions. The Office
may request that disciplinary action be brought agalnst such person. This
shall not preclude the brlnglng of a c:1m1nal actlon.

Artlcle 61. Persons entltled to attend the examlnatlon'?kﬁf- oo

"The Publie Prosecution’Offlce, the accused, the victim of the offence,
the civil plaintiff, the official in charge of the civil ‘suit” and their duly
authorized representatives may attend all the examination proceedlngs; The
examining judge may conduct the examination in their absence if he deems this

_necessary in order to ascertain the truth, and as soon. as thls nece551ty is.
removed, they may attend the exam1natlon., L

"Nevertheless, the examlnlng judge may, in case of urgency, conduct‘some ;
of the. examination proceedlngs in the absence of the partles to the sult.

_ ‘"The 1atter are entltled to read the substantiating documents of these
- proceedings. . The parties to the suit are always entitled to be accompanled by
- their -duly authorized representatlves at the examination."

Article 68 Copies of records"~f

) ‘"The accused, the victim of the offence, the civil plalntlff and the
offlclal in charge of the ‘civil sult may, at their own expense, request during
the examination copies of the records, of ‘whatever- type they may be,. unless '
‘the exsmination takes place 1n thelr absence on the ba31s of a deCISlQn to
‘that effect."_ o : : =

3 Artlcle 72. Expert consultants .

"The accused may seek the ass1stance of an expert consultant and request
kthat he be given access. to the recsrds and any other materlals prev1ously
- submitted to -the expert app01nted by -. the udge,;fs_V7i
> 1nvolve anv delav 1n the procedure of. the -ease. o

:X;Artlcle 73. Rejectlo
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. Artiele 76 Presence of the householder

: "Searches shall, where poss1ble, take plape in the presence of the
L accused or hlS representatlve._ If the house searched is not - the house of the
. accused, the owner of the. house in quest;on or his, renreaentatlve shall
where p0351b1e, be 1nv1ted to attend.-4x-, C s : e

uAiArtlcle 80.; Prohlbltlon of the conflscatlon of the papers made acces51b1e by
the accused to the defence counsel or exper consultants., - ~

"The examlnlng Judge may not- conflscate papers and documents made
kaccess1ble to the defence counsel of the accused or his. expert consultant for .
--the purpose. of performlng the . functlon which the accused has entrusted -to them
_or the correspondence exchanged between the accused and hls counsel or expert '
consultant concernlng ‘the case." : s 2 - : : : o

e;Artlcle 106 Presence of counsel..itluﬁf:‘:'”

\ b "Except in case. of flagrante dellcto or 1n case of urgency arlslné from :
 fear of the loss of the ev1dences ‘the examlnlng judge may not 1nterrogate the -

‘ '-accused or. confront him with: other suspects or, w1tnesses w1thout flrst

inviting his counsel if, he has one, to be. present. The accused must glve thev
.name .of his’ counsel in a. statement wrltten in the offlce of the clerk of- the
court or transmlt it to the governor of the prison, H1s counsel may“assume
respon51b111ty for such statement or. declaratlon.p,~_p e AR

. A"The counsel may not speak unless the judge permlts h1m to do 50, If the :
judge does not permlt him to speak, that must be recorded 1n the o
r-proces—verbal. . - . o .

;Q;Artlcle 112.. Interrogation,Ofwthe acc sed’

‘ "The examlnlng judge must 1nterrogate an arrestedppuspect mm' 1a, ly.i'“i
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Article 124, Temporary release:

"The examining judge may at-dny time, either on his own initiative or
upon a request from the accused, and after hearing the statement of the Public
Prosecution Office, order the temporary release of the accused, if the judge
himself ordered his detention as a preventive measure, provided that the
accused pledges to present himself wheneveér asked and not to-seek to escape
the "enforcement of such sentence ‘as may ‘be handed down agalnst h1m

Article 162. Appointment of counsel:

‘"Phe indictment chamber shall aﬁtomatically assign a counsel to each .
- defendant - charged w1th an.offence for which he is referred to the crlmlnal
court, if the defendant has not selected hls own counsel. ' .

' "If the counsel appointed by. the indictment chamber has excuses or
objections which he wishes to maintain, he must express them without delay.
If, they arise after the transmission of the case file to the ‘President of the
appeal court-and before the opening of the session, they must ‘be transmltted

. +to the pres1dent of the- appeal court, If they arise after the' openlng of the
‘session, they must beé submitted to the président of the criminal court - If
wlithe excuses are accepted, another counsel shall be app01nted "o

:r'Artlcle 178 ’ Belease of the-accused*

—~

» ~ "'The Public Prosecutlon Offlce may at any time release an accused person,
rw1th or w1fhout ba11.4.; N

“~'Art1cle 209. Access of the partles to the records of the case

. ' "The partles may have access to the records of the case as soon ‘a8 they
:;are summoned to appear before the court mo
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.Artlcle LT, Interrogatlon of the defendant'
"A.defendant may not be 1nterrogated unless he so agrees.

"If in the course of the hearlng, certaln questlons arlse regardlng
whlch clarifications from the defendant -are. deemed necessary in- order to:
arrive at the true facts, the judge shall draw his attention to them and shall
permlt h1m to prov1de such clarlflcatlons.

-"If the defendant refuses to answer or if h1s statement in court is
\contradlctory to his. statement in the record of the evidence or- examination,
the court may order that h1s previous statements be read out.”

'Artlcle 250. Obllgatlon of w1tnesses to attend.

"Witnesses: shall be: obllged to attend on ‘the basis of a request by the -
partles transmitted to: them by .a-bailiff or a pollceman ol hours before the -
. ses31on, not. 1nclud1ng travel time. - HOWever, 1n case of flagrante delicto,
..uw1tnesses,may be sumnoned to .attend. at any time, even orally by a judieial
‘ pollce official or & pollcemaa._ A witness may, at the reauest of the‘partles,;
appear in court w1thout belng off1c1a11y summoned to do so."

Artlcle 273. Effect of the 1n1t1al exam1nat10n°~H";q -

- "The court shall not be bound bV what is: recorded at- the 1n1t1a1 .
examlnatlon or in the: records of ev1dence; save where the 1aW prov1des
s;otherw1se.ai. R BT RIER e A o B

-

‘Question 5'

1. All these acts. are: punlshable?under cr1m1na1 law.?
»replles to the prev1ous questlons ‘ 1is
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"Mevertheless, where special circumstances apply to one of the offenders
and change the character of the offence or the penalty in respect of him, the
effect of such special circumstances shall not extend to any other of the
offenders who was not aware of those circumstances. The same principle shall
apply if the character of the offence is changed by reason of the intent of
the perpetrator of the offence or by reason of the state of his knowledge of
the offence.” :

Artlcle 100. AccompllceS'
""Any of’the follow1ng shall be deemed to be an accompllce to an offence:

) "1, Any person who incites to the commission of the act constltutlng the
-offence 1f this act occured as a result of such41nc1tement

e N2 Any person who gives the perpetrator or perpetrators a weapon,
'W.1nstrument or any other object used in the commission of the’ offence while
jhav1ng knowledge thereof or who assists’ the offender or offenders in- any other
-way "in.acts’ preparatory to, fac111tat1ng or completlng the comm1s51on of the
Vfoffence, L o

’"3, Any person who' agrees w1th another to commit the offence, 1f the
offence occurs as a result of such agreement. :

\‘

Artlcle 101. Pun*shment of accompllces'**

S "Any person who partlclpates 1n the commission of an offence shall be -
~ liable to the penalty therefor, save where the law expl1c1ty prov1des
otherw1se. [ . e o

w,;"Nevertheless. : o:‘a;«‘f»ﬁurm
: ,“ An acf‘mpllce shall not be affected by c1rcumstances perta1n1ng only
to‘the'prlnclpal offender whlch change\the character of ‘the offence, prov1ded

'5. perpetrator sAlntent regardlng the offence fof the state of hlS knowledge -of
' the offence, the accompllce shall be 11a_1e to the penalty to whl"‘ ' |
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Ar%icle 103. Offences for which the gccomplice is,puniehed:

"Any person who is an accomplvce to a crime is 11able to the penalty
therefor, even if the offence was not the one. whose comm1551on was intended,
in any case where the offence which .actually occurred was . the usual probable

result of the incitement, agreement or assistance which took - place.

Artlcle 103 bis:

"In cases Where the law prescrlbes augmentatlon of the penalty because the
offence was committed by more than one. offender9 there shall be deemed to have -
been more than one offender 1f the accompllce was present during’ the
perpetration of the offence.” : . . .

Article 103‘ter:.;>

"Where a single judgement relating to a single offence is handed down
against a number of defendants, whether they be pr1nc1pal offenders 0.
accomplices, any fines. 1mposed shall be imposed on each of .them 1nd1v1dually
.as opposed to proportlonal ‘fines, for the payment of wh1ch offenders are
Jointly liable," 4 o AR : =

Article 10k. Collaboratlon resultlng in acc1dental offences.

B "With regard to any accldental offence resulting from collaboratlon on the
. part of a number of people, each of’ them shall be 11ab1e to the penalty '
prescrrbed for the offence. e o

QueStion 6:

1. It is s the crlmlnal authorities who are competent to recelve and examzne’“ i
complaints from alleged victims that torture or other. cruel, inhuman or- degradlng
punishment has been 1nf11cted upon them.by or at the 1nstlgat10n of publlc C
offlclals. « . , . o S )

2, We clte below the legal prov151ons governlng thls matter' e

(2) Code of Crlmlnal Procedure -

,£~Art1cle 12* Survelllance byftheﬂPubllc P osecut

"Offlcers of thef
fand are subjectuto&s
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Article 1k, Receipt’of communications and.complaints:>

o k‘""Offlcers of the crlmlnal police shall’ receive communlcatlons and -
‘ complalnts -addressed to them on the matter of offences and shall- transmlt them

- forthw1th to the Publlc Prosecutlon Offlce. “‘*

»

"They and thelr subordlnates must obtain all clarlflcatlons and- conduct
the necessary . interviews to facilitate the verification of the: facts of -which .
- they have been notified in the commnnlcaxlons or complalnts addressed to them
= or of which they have been 1nformed in any ‘other manner. They nust take all
" "the necessary\precautlonary steps to preserve the ev1dence of the alleged
offence. ‘ : SN :

»"All the measures taken by the offlcers of the criminal pollce must be
- recorded in proces—verbaux slgned by them and g1v1ng the tlme and place at
»whlch each measure was taken. ";' :

T

: "Such proces-verbaux must contaln, in addltlon o the aforementloned the

: 1gnatures of the w1tnesses and experts whom the offlcers have heard. The

'~proces-verbaux shall be: transmltted to the Publlc Prosecutlon Offlce together -
w1th the papers and other materzals obtalned. ‘;‘ : :

"Artlcle 15. Notlflcatlon of the Publlc Prosecutlon Offlce.

-f::;, 'person who learns of the occurr‘nce of an offence 1n respect of which

* the Public’ Prosecutlon Office ‘may 1nst1tute proceedlngs w1thout rece1v1ng any .

s ,complalnt o application shall notlfy the Publlc Prosecutlon Offlcé ‘or.an R
]L;offlcer of -the cr1m1nal pollce thereof.ﬁ.fpl‘ : o : -
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Article 33. Prisoners' complalnts and illegal 1mpr1sonment.

"Every prlsoner shall have the right to submlt, ‘in writing or orally,
complaint to the governor of the prison and to request him to trsnsmit it %o the
Public Prosecution ‘Office or the: competent judge. ' The governor ‘shall receive
the - complalnt ‘and transmlt it forthw1th, after recordlng 1t 1n a reglster kept
in the prlson for that purpose. . <0

. “Any person who learns of -8 person who is detalned 1llegally or 1n a -
place. other than that desighated for detention shall 80 inform an-official of "
the Public Prosecution Office or the competent judge. Either of the. latter,
as the case may be, shall, immediately upon rece1v1ng such notlflcatlon,-
proceed to the place of detentlon, conduct an’ 1nvest1gat10n, order the- release
-of the 111egally detalned person and make a full record of the matter. TR

*Artlcle lr2. anmlnatlon by tne rubllc rrosecuz le U

; "Except in the case of offences wh1ch come w1th1n ‘tre competence of the™
examining judge under the provisions of article 51, 7/ the- Public Prosecutlon
Office shall conduct the examlnatlon of" mlsdemeanors " and felonles in o
. accordance w1th the rules laid down for the examlnlng Judge. et e

“7/ Artlcle 51 of the Penal Code prov1des that

fmlsdemeanours, the'Publlc Prosecutlo Offlce‘may, b
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(b); Prisons Act

~$:jr'££§§§lﬁ;1§p*-_

"The governor of the prlson shall receive. any complalnt submltted by an
inmate, whether orally or- writing, take the necessary steps concerning it and
record the whole matter in the register of complaints and. applications
submltted by inmates. “Should the inmate request that his complaint be
transmltted,to enother authorlty, the .governor-of. the prison shall ‘refer it to

- . the Public Prosecutlon Offlce or to the authorlty to. whlch the complalnt is
l»addressed "o P o e ;

Questlon 7'

Wherever thern is rensnrable v*o"nd to belleve that an,ect(of torture -has
, been commltted, the competent authorltles -are empowered by law to proceed to an
1 nvestlgatlon ex officio, even if there is no formal complalnt Artlcle 16 of the
_ Code of Crlmlnal Procedure prov1des that“” : T :

: ',. "Any publlc offlclal or publlc servant who, in the course of or by reason

of the performance of hls functlons, 1earns of the -eccurrence. of ‘an: ‘offence
_regarding which the Publlc Prosecutlon Office may. 1nst1tute proceedlngs without
- receiving any complalnt or . appllcatlon shall forthwith notify the Public
~fProsecut10n Offlce or the nearest offlcer of the crlmlnal pollce. i

L Any person who prov1des ald by reason of h1s belng a member of the
;jmedlcal profess1on 1n cases where the- symptoms indicate the occurrence ‘of" an
offence shall" subm1t a report on the matter to -the Public’ Prosecutlon Offlce or
_to an off1cer of the cr1m1na1{pollce w1th1n Zh hoursifrom the: pr




Artlcle 29. Commutatlon or substltutlon of sentences

""The Judge may, if the clrcumstances of the offence Justlfy clemency,~ .
substltute or commute ‘the penalty as follows ?ﬁv\"z“‘i ST o

"Imprlsonment for llfe 1nstead of the death sen‘l:enc:e‘J A

"Imprlsonment 1nstead of 1mpr1sonment for 11fe,a'h

. "Detentlon for a perrod of not less than 51x months, 1nstead of
.1mprlsonment, S SN sl »

v "If the relevant condltlons are. not fulfllled, judgetmay, in any case, f'e
“reduce penaltles for felonles and mlsdemeanours to. half the mlnlmum.sp"lfled e
bv laW'. T I : - : B

"_Ijxrticle ‘112‘.‘ ~céﬁdiﬁibﬁai éﬁspéhs“i'bh of the.?’!'ex ‘cu’ﬁmﬁ of!séﬁtengés;’-

. of the executlon of the sentence for a term of flﬁe years beglnnlng fr m' he
- day on whlch the Judgement becomes flnal. - R ; w SRR

"y court nmy apply the prov1s1on of the precedlng paragraph to a m1nor
under 18 years of age and to any person aged TO years. or over. whenfsentenc1ng
him to 1mprlsonment fbr a perlod not exceedlng two years. S -

"For the purposes of the appllcatlon of th1s procednre to a sen e off”
”.1ndeterm1nate duration, the minimum: penalty for the offence in: questlongshall »
be taken as the guideline, provlded that all other condltlons of the:se 'ence Sy
as requlred by law are. fulfllled. - Vo T T i
1 Questlon 9‘

‘1.." With regard to such action, the same penalt1es apply as are la1d down 1n;theiv s
prov151ons clted ‘above:  In this connex1on, we may recall'the foll ]

(a) Penal Code

';Artlcle 32814paragraph (b) Kldnapplng. f o

"1. Whoever kldnaps, detalns, 1mprlsons or'otherw1se deprlves another:

o '1"2. The penaxty shall be ‘a term of 1mpr1sonm
,1f the act is commltted' S
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’ "(b) By a publlc servant ‘who therebv exceeds the authorlty vested in his .
sAArtlcle h31. Abuse of authorlty agalnst 1nd1v1duals.

B "Any publlc ‘employee who, in. the performance of hlS functlons, uses
“violence: aga1nst individuals in such a way as to degrade them or cause them

c physical pain shall ‘be’ punlshed by 1mprlsonment and by e ‘fine not exceedlng
7 150 d1nars.“ ' .

: xArtxcle h3h Ungustlfled restr;ct101 of personal freedam, o

"A penalty of 1mprlsonment and & flne rnot” exceedlng 50 dlnars shall be

_ 1mposed on’ &ny publ1c employee ‘who 'is assigned to d1rect ‘a prison: or ‘other:

: ;jestablishmeno for the- 1mplementatlon of preventlve measures. if he admits
ﬁ“5fthereto ‘any person without an order. from. the competent author1t1es, ‘refuses to
"~ ‘obey an-order from suéh author1t1eS‘;or the release of a person-or prolongs

: fln'w1thout Just1f1cat1on the term of a penalty or prev nt1ve measure,,. o

’person wlthou% an order from the competent',ﬁthorltles in- accordance w1th the )
C J"prov131ons ‘of art1c1ezlo of this Act,. refuses to obey an order from such:
' “Qiauthorltles for_the release of ‘a: person or prolongs w1thout Justlflcatlon the"




the offender. shal

’for the duratlon of the Derlod of“
right to engage. i

fany occupatlon, Drofe551o'

. "l.: The temnorary debarment prescrlbed 1n’the precedlpgpartlcle shall

to the previou
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‘ "A public official shall not be held responsible for an act whereby he
causes injury to another person if he ‘acted in pursuance of an order from a
superior, which order it was his duty to obey or ‘whic¥ he thought it was his
@uty to obey, and. if he proves, that he believed that the act performed was’
lawful, that he had reascnable grounds for such bellef and that he ascted with
due care." .

» Artlcle 172 J01nt and several respon31b111ty.

‘"Where several - persons are responsible for an injurious act they ‘shall be
- Jointly and severally responsible for making Tedress for the injury. The
1iability shall be shared egually between them, unless the Judge stlpurates
;the1r 1nd1v1dua1 shares in the damages due._

Art1c4e 173 Damages

"The judge shall declde, in aecordance w1th the provisions of artlcles 224
and 225 and in the light of the c1rcumstances, the extent of the damages for
~“the injuries: suffered by the v1ot1m If the judge is’ not-in a- p051tlon at the-
time" of the judgement t0 make a’ final decision on the extent of the damages, he
‘may allow the vietim an extenslon of the tlme w1th1n whlch he may claum '

~reassessment of the damages.

Artlcle lTT Responslblllty of the master

M. A master shall be liable for damage caused by an unlavful act of h1s
»servant if the act was performed by the servant in the course’ of or as & result
of hls employment. ‘

I e, The relatlonshlp between naster and servant shall be deemed to exlst
“even -when' the master has.not. been free to choose his ‘servants,’ prov1ded that he:,
fhas actual powers of’ supervzslon and control over hls servant.; S :

‘Artlcle 225. Moral 1njurj

R IO Damages shall also- 1nclude compensatlon for. moral 1njury. The rlght o
Lot compensat1on for moral 1njury cannot however, be transm“ ed to 8 thlrd

.- party unless an agreement has béen made ‘to that effect’or unless it has been
__the subject o legal proceedlngs 1nst1tuted by such third paruy.&<i L

, "2. Nevertheless, the judge may\award compensatlon for moral 1njury onlyff 
%o spouses and to relatlves up. to the second degree for grlef caused to them _
by'the death of the v1ct1m'“ 5,ﬁ5- : ERTRRRTIE AAUE SRR R I

(b) Penal Code

& ”‘Artlcle 15 Redress and compensat“"

e
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(c)

"Code of Criminal Procedure‘

~eArticle lz. ClVll sults

Many person who alleges that he has' suffered injury as a result of an
offence may constitute himself the c1v11 plalntlff by submlttlng a complalnt

to the<Pub11c Prosecutlon Offlce or to an offlcer of the crlmlnal pollce.

=
e

gy the latter case, the offlcer in’ questlon shall transmlt the complalnt
to the Publie Prosecutlon Office together with the proces—verbal Whlch he ‘has

- drawn: up. * The~ ‘Publie Prosecution- Office’ shall - when ‘referring the allegatlon
" to the examlnlng judge, transmit the above-mentloned complaint with. 1t.

: Artlcle 113’ ClVll sults.k  “v

it

o "Any person who ‘suffers’ 1nJury as ‘the result of an offeuce may apply to-

-institute civil proceedings in the course of the examination of the criminal

x charge. The Public Prosecution Office: shall declde, w1th1n three days from

' the submission of such’ appllcatlon, nhether ‘or not to accept thé’ application.
~ Any person whose. application is rejécted may raise an objeetion to the
: dec151on of rejectlon before the 1nd1ctment chamber w1th1n ‘three days from the

‘torture and ‘othér cruel, 1nhuman or degradlng treatment c“ punlshmentils.therefo e

deflnltely excluded.-

F“Questlons lh and’ 15:

“in force‘lﬁﬂthe
w1th the splrlt and object1ves of the Declaratlon.

'”77The Declarat‘\

ws been glven publlclty°b’four R rlous 1niormat10n medla., No-“
een’encountered in its 1mplementat10n, because the varlousflaws R
ﬂclallst People s Libyan ‘Arab Jamahlrlya are 1n Iull conform +
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'/Eriginal- 'Frencg7
3 Julv 1979/
‘ !l:; The Constltutlon of 2 June 197h assures and guarantees to every human being

the rlght to. iife and,llberty. "All forms of bodily assault and even threats or
. other 1nhuman treatment are punlshable under the Penal Code. . -

2;f Hence 1n accordance w1th the prlnclnle of resnect for the 1ntepr1ty of the
i person : S , ; n

'f(a) 'Nc;act of tcrture has been reported in Mali;;rr

KN

o (b) “No cruel, 1nhuman or degradlng treatment or punlshment has been
o observed 1n Mall._ jf-_j‘ o . . A ,

U MATTA

_ ol Netesr “In a'communlcatlon dated 28 December 1978 the Government of Malta

o referred both to the note verbale of the Secretartheneral ‘transmitting the

' ~quest10nna1re for comments and to- other notes verbales relating to the questlon
‘of the ‘himan rights of all persons subjected to any form of detention or
,1mprlsonment whlch 1s con51dered annually by the Sub-Comm1551on .on. Preventlon of

. [Origimal: Frencn/

o pun1= ed except 'n:such cases and Ain such manner a are speclfled by
‘ No mber 1962 constltutlng the Penal Code gnd the Dahlr '
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"Any Judge, publlc offlclal or pollce offlcer who without legltnmste
reason, uses v1olence or causes v1olence to be used agalnst any persons in
the exercise or on thie occasion of the exercise of his functions shall be
'punlshable for such acts of v1olence, ‘according to thelr seriousness, under

the provisions. of artlcres Lol to h03 ceee

As regards v1olence torture, brutallty or other such treatment on the part of
police offlcers in the exercise or on the occasion of the exercise of their
functions, the D1rectorate of National Securit:r has admlnlstratlve regulations
(1nstructlons and disciplinary sanctlons) prohlbltlng and penallzlng such acts,
1ndependently of the penal sanctlons. ' » : »

3. It shou;d be noted that no dlstlnctlon is made accordlng to c1rcumstances
(state of war, polltlcal 1nstab111ty and state of” emergency 1n no way affect
jud1c1al proceedlngs) : , .

. In view- of. the normal 51tuatlon prevalllng in Morocco, there has been no
~reason to take any new measures 31nce _the adoptlon of the Declaratlon..;f

Questlon'2-

1.  This questlon concerns the professional tra1n1ng of‘pollcemen 1n the o
procedure for arrest, 1nterrogatlon and detentlon 1n custody.“.. .

-on law, ethlcs and. human“rlghts. Tra1nees are glven practlcal tralnlng by .

. experlenced offlcers of & e,crlmlnal pollce and take part in the va’ us operatlons :

.1nvolv1ng arrest’, 1nterrogat10n ‘and detention in custody, ‘the. a1m being. that they
should avoid committing abuses and comply with the laws and regulatlons i force,
since their actions must be carried. out 1n a 1ega1 manner and they are personally

‘re5pon51b1e before the 1aw."‘“' » . .

2. The tralnlng programmes organlzed for tralnee pollce offlcers 1nclude studles

3. requzred under'the regulatlons to treat prlsoners 1n 8’ jV‘
Tumane manner, are orbiddén to use brutallty or corporal punlshment and are. .
: ,called upon to preserve the human dlgnlty of the prlsoners under the1r charge T
-din thelr relaxlons with them." ' . - : : B

, ndﬁnot to personssir
‘ rtlcles 68 69,and 70

,'1mprlsonment a
. - person. charged i
. is detained

1the1r protectlon.,[jb

i /’.i',}., -
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- ("Article 660: Prisoners shall be inspected at least once every three months

by the State Counsel (Procureur du R01) and the examining Judge. These
Judicial officers shall satisfy themselves, in particular, concerning the
propriety of detentlons and the proper nalntenance of records.

“Article 661:  In each prov1nce or prefecture a Superv1sorv Commission
shall be app01nted ‘with the primary functions of ensuring proper health,
safety, dietary, sanltary and other material living conditions for prisoners,
promotlng their moral re-educatlon and soc1al readjustment and facwlltatlng
jthelr rehabllltatlon on release.»

"prticle 663: The Commission, or such members as it delegates; shall be
[empowered to inspect penal 1nst1tut10ns within the province or prefecture.
It shall transmit to the Mlnlstry of Justice such observations or criticisms
as it ‘deems necessary’ ‘and shall also report any abuses to be halted and any
nnprovements to be made ...")

b, T% should be noted that in accordance Wlth approprlate 1nstruct10ns from
the Dlrectorate, the pollce place a spec1al guard on priscners in hospltal

Questlon h

1. Thls questlon may relate to two types of 1nvest10atlons~» flagrante delicto

‘and preliminary 1nvest1gat10n. In the first case (flagrant offences), an officer
“of the crlmlnal police can hold the accuged or the suspeet in custody only for

-: 48 nours’as 1general rule and for a maximum of three days w1th the vrltten‘

' approval of the State’ Counsel orov1ded however that substantlal and consistent
‘evidence has been found agalnst the person concerned (artlcle 68 of the Moroccan

‘Code of:Crlm nal Procedure) : : ‘

20 An accused person or su8pect held 1n pollce custody may, by apnlylng tc the
<State Counsel, arrange to be examined by a DhjSlClan. The State Counsél may
appoint a. .physician to éxamine a person held in pollce custody, if he deems it

. neceseary,,at‘any time dur1ng detentlon in. custodyg in order to preserve the ,
) dical: profe351on “the’ pollce officer must not be presentf
‘durlng the examlnatlon ‘whlch mst take place ‘at the pollce statlon)

,.3‘v7 If the phy51c1an is of +he oplnlon that the person s condltlon precludes
: detentlon in- ‘custody and 1nterrogat10n, thesé must be discontinued. - The pollce
.offlcer‘

ommen01ng‘the :l.nterrogeﬁl:lon..‘1 -f

“Ny,also summon a phy51c1an ‘if the accuséd- ‘person Is sick or 1ngured 1n »
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6. In both of the sbove cases, the State Counsel has a right to supervise the
activities of the police officer during the course of any judicial investigation -~
(article 42 of the Code of Criminal Procedure), independently of the supervision
exercised by the State Counsel General (article 51 of the Code of Criminal. :
Procedure). Along with this functional control, every officer of the criminagl
police is also subject to a hierarchical contrOl‘mainly concerned with P
interrogation practices, which must be both legal and proper.

Question 5:

‘Assault and battery (voies de fait) is the most perfect example of the offence
constituted by “vlolence without legitimate reason' réferred to in article 231 of
the Penal Code, which is punishable under the provisions of. ‘articlés 40O to 403
of the Code by 51mp1e or rlgorous 1mprlsonment accordlng to the serlousnese “of
the ‘case. S St S

Question 6:

1. In the case of public officials in- general as mentioned in the- question, ‘the
police and the Royal Gendarmerie are Just as competent as the State Counsel to
recelve and examlne these complalnts. R ~ . . SRR e : .

2;, ‘The State Counsel General ‘can also receive’ complalnts of thls klnd but he
must pass them on, with his 1nstruct10ns to the State Counsel... Therexamlnlng
judge is also competent in the case of comnlalnts 1n whlch the 1ngured party

1nst1tute" a c1v11 actlon. ; S SV g S

3. Where the pollce are concernedA a dlstlnctlon must be made between two tynes‘f‘
‘of cases: - : ~ : . RO , . SR

- (d) Complalnts 1nvolv1ng a police officer other: than an' offlcer of the ‘ ,
crlmlnal ‘police: the complaint is: investigated.in accordance with the: 1nstruct10ns
of the State Counsel- (artlcle 38 of the Code of ‘Criminal:. Procedure) If there- s
a grlma facie case and the charges are ‘sufficiently sériéus, the offlcer involved: .
is suspended from duty before the case is referred to the competent State Counsel‘

: offlce, a SRR ! i T VA S .

(b) Complalnts 1nvolv1ng an offlcer of the crlmlnal pollce., Where the act
‘allegedly committed by the officer: of the: criminal polrce is classed as.8.::
lcrlmlnal ‘o correetional - offence committed . in the exercise .of his. duty, the S

First President of the Appeal Court to which the case is referred by the,State c
Counsel General's office of by the eivil plalntlff ‘will, if he decides that the
. case shculd proceed,: order -an- 1nvest1gatlon by an examii 'ng.gudge chosen’ from
- outside the district din: whlch‘the accused exerc1ses : L e
the Code of Cr1m1na1 Procedure) :

fu : : s,’
. On appllcatlon by‘t e State Counsel General to the Sup . 8.
: Chamber of the Court Wlll 1f 1t decldes that the case should proceed order an’
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investigation by one or more of its members (prellmlpary 1nvest1gat1on) At all
events, the officer of the criminal police will be brought before the competent:
State Counsel's office only efter he has, as a prov1s1ona1 admlnlstratlve measure,
been suspended from duty. v .

Question 7: ,“‘.'

Interrogatioﬁs.are of course, conducted under the responsiblllty of an offloer
of the criminal -police. In the event of torture or other similar treatment, if the
officer of the crlmlnal police is involved, the follow1ng action is taken:

- ’The;Chambre dlaccusatlon shall be apprlsed, elther by,the State.Counsel
 General or by its President, of the improprieties of which the police officer.
is accused in the exercise of his functions. Once.the Chambre. d'accusation .
has been so apprised, it shall institute an investigation; after a statement.

by the State Counsel General, it shall hesr the accused police officer. The

latter must be invited to inspect his police officer's file, which is kept

by the office of the State Counsel of the Appeal Court. He may be -assisted
: ;by counsel : _ . . e

- "If in the oplnlon of the Chambre d'accusatlon, the offlcer of. the
criminal police has committed & violation of penal law, it shall refer the file
to the State Counsel General for appropriate dction.  Rulings: by the Chambre
d'dccusation against officers of the criminal police shall be notlfled, at
‘the suit of: the State. Counsel General's office, to- the authorities to which
the officers are subordlnate (artlcles 2hh-2h9 of the Code of Crlmlnal
. Procedure) :

’ Quest1on 8

R As; 1nd1cated above the" procedure followed in this. cese is the normal one.' The
]?penaltles imposed are: la1d -down. in the Code. and may, of course, be increased..
»1commuted.or suspended where approprlate., Thus, artlcle 231 -of the Penal: Code

"’states R i e o ; :

Any judge publlc off1c1a1 or pollce offlcer who Wlthout legvt1mate
"'f?reason uses violence or causes violence to be used against any persons in

. the exercise or’on the ‘occasion of the -exercise of his functions shall be
;~"i\punlshab1e fbr;suoh acts- of ‘violence;" accordlng to- their seriousness,- under.,ly
i"v‘the prov151ons of artlcles hOl to h03, but the penalty appllcable shall be ,j ’

 1me punlshable by a term of
shall be rlgorous 1mprlsonment

' ;-7./'....7‘



Que st ion 9

1. Theee sanctlons ‘are addltlonal to and may very often precedeﬂ judiCials!y
sanctions. Tor. instance, an accused nollce officer may’ be suspended from-duty .

or dismissed if he is sentenced to.a erm of 1mprlscnment ‘without: p0551b111ty of
remission. . The statutes of the occupatlonal aseoclatlons mentloned in‘the . o
guestion do not expressly provide for a 51tuat10n In Whlch one of “their’ members’”
mlght be found gullty of aﬂts of torture Sl ‘ o L

2. chever both in the case of the Medlcal A55001at10n and in. that of the
Bar Assoclatlon, general clauses could certalnly be applled 1f a member of the
profes31on were to commlt such acts of" brutallty. . oo

3. Thus, artlcle 25 of the’ Royal Decree of 1965, whlch constl ute thek
_governing the Medlcal Assoc1at10n, prov1des as follows:
'~*shall summon -to- appear ‘before 1t any phy31c1” ; ‘ma
‘unprofess1onal conduct LI

A, Artlcle 27 states. :
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e "Admonltlon, reprlmand or temporary dlsbarment may, under the. terms of
. the ﬂ‘crslon imposing the dlsc1p11nary penalty, “be accompan1ed by loss. of
- ellgiblllty for: membershlp in the Counc11 of - the Assoclatlon for a perlod o
 not exoeedlng 10 years.__ . B L

1. °eIt should be noted that he commlss1on of acts of torture by a member of a.
profe551ona1 assoclatlon would enta11 not. only . the above-mentloned disciplinary. .
‘penalties. but also.penal sanctions as 1a1dedown in. the: Moroccan Penal. Code. {no- .
case. of thls klnd has hitherto been examlned 1n Nbrocco). k

L,Questlon lO

l. » Thls questlon is not very clear, “but 1t could be taken as. referrlng malnly“
to. abuses whlch mlght ar1se from psych1atr1c or psycholog1ca1 treatment. L

52. Jud1c1a1 comm1tta1 to a psychlatrlc 1n=t1tut10n 1s regarded as a securlty
measure under article 61 of the Morcccan Penal Code. Thls dellcate questlon 1s, B
* however,. exten51ve1y elaborated 1n the Moroccan Penal Code. (arts 75?79’~»
: ~art 320) . S

13. Artlcle 76 prov1des as follows:

e “When o eourt con51ders, after a med1ca1 examlnatlon, that the 1nd1v1dual
»‘brought ‘before. 1t on a. cr1m1na1 charge or for a correctlonal offence is 'in no
fe‘:way‘accountable for his. actlons by reason of mental dlsturbance at the tlme
o of the acts wlth whlch he 1s charged 1t shall ‘ -

v , Tv"(a) Flnd that the accused was, at the tlme of Such acts, 1ncapable
“.,of understandlng or of 1ntent as.a result of dlsorder 1n his, mental facultlesae




ﬂand any attendlngophy51c1an'who detaln any: ner -dr
;establlshmentAor_ contraventlon of the prov
'Dahlr ‘or “the prOV151ons of the Penal Code relatlng to Judi
o ,measures shall be llable to imprisonment :for a perlod O two months to
L two years and/or a flne of 100 000 to SOO 000 . francs.,;~ﬂ

Questlon 11.

Vo case relatlng to acts of torture Has cone before the courts 51nce t,_7
. adoptlon of the Declarsalon. R - : - B -

Questlon 12

In Horocco, there is no offlclal entlty re5ponsible for compensatlon.i'It ‘
rests with the v1ct1ms to. brlng a legal action for damages against: the. offender,k_~
in which case the State may be 11able for the. _payment, of compensatlon awarded

agalnst ohé. of 1ts OffICIalS. R

Quest1on 13

© 1. An offlcer of the crlmlnal pollce mlght in certaln cases, have cause to
explaln to the: Judge the. psychologlcal means,, wh1ch ‘he -had us‘d’tofobtaln a
confession. .- The transcrlpt of the . confe551on, although consvltutlng the
prlnc1pal document. .in . the case, does;not»necessa y -ensure .a conv1ct10n
_subject to.the. discretion and gud ement  of -
be conv1nced by 1t (artlcle 288’of'Ahe Ci

7_‘h1s confe531on, the couft‘nmn'
the beneflt of the dodbt and acquxtted..

Vi ,V1den hou.ld
f the cr1m1na1 pollce ‘are’ ré arded as valld untll proven otherw1se

591 of the Code of ‘Criminal: Procedure)
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Other Cruel Inhuma.n or Degrad:.ng Treatment or Pun:.shment annexed to Genera.l
Assembly resolutlon 3452 (XXX) of 9 December 1975, requesting. them to ensure

:that tb2: Declaratlon was given wide publicity both within their departments

‘and _among the publlc at ‘large. ‘The Ministry also tra.nsmltted the questlonna:.re
. -_on the Decla.ratlon, and the Government S repl:.es, to t e va.r:.ous depa,rtment°
'-,;.'for th’ ir mformat:.on. SO o S e

: "'Questlon .LS .k"”b' :

Nothmg to report in this connexion;
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SPAIN

| /19 June 1979/

1. In the last few years Spaln has. undergone a- legal and polltlcal transformatlon
which has been affected by means of numerous. laws and regulations - irected: towards

the protection of human rlghts and culmlnatlnv in the: Constitution- approved oy

the Cortes at plenary meetings of the Congress of Deputies and the Senate . on

31 October 1978, ratified by the Spanlsh people’in: a.referendumaof 6 December 1978
and assented to by His Majesty the Klng before the,Cortes on. 27 December 1978 ;

2. Artlcle 10.1 of the Constltutlon proclalms that
the inviolable rights inherent in the person ~the free- development. of ‘the: .~ = .
personallty, and respect for-law and for the: rlghts ‘of .others-aré- the basis of. B
political order and social harmony".  In addltlon %0 thls general prov”'lon, S
article 15 of the Constltutlon stlpulates'.;‘* o Pl AR

.;"dlgnlty of” the person,

"Every person has the rlght to llfe and to phys1cal and moral
. integrity; in no c1rcumstances may . any person be: subgected to “torture: -
or to inhuman or degradlng punlshment or treatment.: The;death penalt SRR S
is abollshed, except as may be lald down in. mllltary ‘pehal; laws =5
‘applicable in tlme of war.' o ‘ :

3. Thls is one of the fundamental rlghts set forth 1n then onstltution, and- it;?~:
may not be suspended in any c1rcumstances. ~In this respect;-article 55 -of the i ' -
Constltutlon, concerning. the suspens'on of- rlghts -and . freedoms-in: case,of a’ statef

of emergency or. state of" 51ege and in' connexion with. 1nvest1gat10ns relatlng o
the activities of armed bands or terrorist elements; -does .not- 1nclude,art1cle 115+
among the prov151ons deallng w1th rlghts whlch may.. b o

y, Prov151on is also made 1n artlcle 53 of the Const”“utlon & o)
right by means of a dual safeguard mechanism:. -
the ground -of unconstltutlonallty, to prov1s1ons hax1ng the
adversely affect the rlghts recognlzed in- tltle IE, chaptef I 3%

lcourt on the petltlon of any natural or juridlcal person olelmlng avieg tlmate
interest, and by the People's. Advocate (Defe or,del Pueblo) ~and th
Minlsterlo Flscal" (art 162 2) -

1. The draftlng of the Constltutlon was. preceded and accompanledrb» S
leglslatlve ‘or administrative- prov151ons des1gned to . give ‘immediate’ effect to.

human rights, including those relating to ‘the prohlbltlon of torture and’ other R
cruel,. inhuman or degrading treatment or punlshment The most 1mportant of these,.jg

;'measures were the follow1ng . i
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(a) The ratification on 27 April 1977 of the Internat10na1 Covenant on
Civil and Political Rights, which was published in the Boletin Oficial del Estado
(Official Gazette) of 30 April 1977 end entered into force on 27 July 1977. Under
article 1.5 of the Civil Code: :

"Legal provisions conta;ned in international treatles shall not be
. directly applicable in Spain until incorporated into domestic 1eglslat10n ,
through pﬁbllcatlon of the full text in the Boletln.Oflclal del Estado". s

(v) Consequent on. the entry 1nto force of the Internotionsl Covenent on
Civil and Political Rights, Royal Decrée 2273/1977 of the Ministry of Justice,
- dated 25 July, amended the Prison Regulations of 2 February 1956 as revised

- on 25 January 1968. The preamble of thls Royal Decree expllcltly states

"Account has ‘been taken of the Standard Minimum Rules for the Treatment
of Prisoners, drawn up at the First United Nations Congress on ‘the Preventlon
of Crime and the Treatment of Offenders; held at Geneva in 1955 ‘the ‘
International Covenant on Civil and Political Rights, dore at New York on

" 19 December 1966 and recently ratified by Spain; the -work of the Expert
Commissions of! the Prisons Department of the Mlnlstry of Justlce, scientific
studies. on problems of re-éducation,- rehebllltatlon and relntegratlon of
dangerous crlmlnals and the most advanced up-to—date forelgn 1eglslat10n‘.;_

(¢c) The c1rcular from the Offlce of the State Counsel of the Supreme Court,
dated 25 April 1978, on “prison visits", the 1ntroductory part of which refers to
Ythe functions of upholding Justice end serving the publlc interest which the =
State has assigned and entrusted to:the Ministerio:Piblico and’ Whlch have a. dlrect
bearing.on: the defence of human rights, essentially affectlng, ‘inter ‘alid, the ‘

- freedom' of the citizen, vhich is an- 1nseparable attrlbute of hig dlgnlty.V‘ The .
introduction also refers to "the supefvisory function a531gned tothe " T
Mlnlsterlo Fiscal in respect of physical and humane conditions for prlsoners w1th

- g view . to prov1d1ng appropr‘ate protectlon 1n the publlc 1nterest "_ i

(d) Act 31/1978 of 17 July, amendlng the Penal Code to 1nclude & deflnltlon

'.”bof the crlmlnal offence of tcrture through the 1nsert10n of an art1c1e 20h bls,

o confession o evidence from a ‘prisoner awaiting trlal.;,_

any member of the prlson serv1ce, to: commlt or allow others to c'mmlt acts

»agalnst the -physical .or.moral" 1ntegr1ty of ‘any peérsén with a view'to extractlng a
_ dopting that Act, ‘Spaln
. 1is followlng thetllnes of theé draft ‘Convention on “tort art. IV),dubmltted v
- the Internatlonal Assoc1a$10n of Penal ‘Law and the delegatlon of therSwedlsh»a~fii*
B Government_at -the th:rty-fourth se551on of the Uhlted Natlons Comm1551on on: Human ;'7
~—,R1ghts. . . Cl . . BT N L S

| '7fi/g=f_;it
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(e) In accordance w1th these pr1n01ples, the Government submitted to the
Cortes on 12 September 19‘?8 the Genersl Prisons Bill, the salient" features of which
- as described in the explanatlon of intent - are-as follows

) "To make expllclt pronsmn for the pr1nc1ple of. legallty wrbh reference
to. the executlon of penalltes and penal measures, to favour the open prison
system and restrict the use of closed prisons to special. cases, -to-tailor the
whole prison: system to the need for scientific methods of deallng W:Lth inmates,

_to make work in prison comparable with that on the outside, to introduce a
dlsc1p11nary syetem in line with the. standards promulgated in 1973 by the

" Council of Europe, to esta‘bllsh the office of Jjuez: de vigilancia. (superv:Lsory
judge) as the. decn.slve authorlty for: the pro*l'ectlon of the rights of inmates, .
and to stress the 1mportance of social welfare during and after imprisonment,.
leading to the establlshment of the:Welfare Commission and of the Social -
Workers' Corps employed by the Prison Board to playa. skey role in soc:.al welfare

(f) Act 55/1978 of b Decem'ber, concerm.ng the pol:.ce, Whlch descrlbes N
‘the function, of the State security forces as "defendlng the constltutlonal order,
. protect:.ng the free exerc:.se .of rlghts and freedo:ns and- guaranteelnb the securrby
of the c1tlzen" (art 2.1). Ce iy : ‘ S

(g) Act 62/1978 of 26 December, concern:mg judlclal protectlon of the
fundamental rlghts ,of -the, 1nd1v1dual which establishes: certaln procedures for
JudlClal protectlon 1n cases of unlawful arrest. e :

(h) As already memtioned (see para. 3 above), article 55 of 'the T
Constltut:.on which forms part of chapter V, entitled "Suspensmn of rlghts and
freedoms", stlpulates that : :

‘ "l 5 The rl{fht° recognlzed 1n artlcles 17, 18 paragraphs 2 and 3, R 75:
-19, 20, paragraph l {a) and (4) and parsgraph 5,- 21 28, paragraph:2, and:’
* 37, paragraph 2, ‘may be suspended when & state emergency or ‘state of siege. has
~ been: declared under the terms establlshed in the Constltutlon. Artlcle 1T,
: paragraph 3, “shall be excluded from the foregolng in the case of & declaratlon
of state of emergency. Vi e .

exp essly provid's as follov.s :,-,v y; o
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"The judge shall investigate the grounds for-the deprivation of
‘liberty, the circumstances of such acts and the persons who ordered
or executed them, if they are known. The judge shall take special - -
steps to ascertain whether the person produced has been subjected
to ill-treatment, assault of any kind or psychological pressure,

~ or suffered any other affront to personal dignity, durlng his
4depr1vatlon of liberty. At the hearing referréd to in the precedlng
"paragraphs the- partles may be a351sted hy thelr counsel. o

"In accordance with article 846 bis (e) if the “Judge finds’ that
.. such a circumstance has occurred, he shall order the ‘person deprlved
- of liberty to be immediately placed in his charge, and he may take.
-other steps, 1nc1ud1ng the institution of proceedlngs to punish any
criminal offence on the part of those who ordered the detention of the
:‘person deprlved of llberty or: held h1m in custody ' -

’Questlon 2

‘ *The prohibition‘of torture. and other cruel, inhumen or degrading treatment or
punishment is embodied in the International Covenant on Civil and Political Rights
(art. T) and the European Convention for the Protection of Human Rights-and
Fundamental Freedoms (art. 3), and information on it is ‘therefore included in the
Government's. :current programme to. pub11c1ze human’ rlghts. Since 1’ January 1979, ‘

" specific instruction-on this-has been given at the General Pollce College and the .
. School of Penal Studies, which are responsible ‘for providing vocatlonal tralnlng
,for pollce offlcers and prlson serV1ce personne14respect1vely : .

:,Questlon 3

‘l. , The ex1st1ng Prlson Regulatlons, as amended by Royal Decree 2273/1977 of
29 July, quoted above, stlpulate in article 1.2 that" "prlsons shall be ‘operated
- in strict respect for the human: personality of the prisoners and such of their
1;legal rlghts and-interests as.are-unaffected by the sentence ...". Article 1.3
: states that :"care- shall -also: be takén to-ensure the strlctest compllance Wlth the
‘legal guarantees afforded: to: detainees and prisoners through ‘the provision’ of
. welfare services and a551stance to. 1nmates and ex-conv1cts., Artlcle lO l
\;'QStlpulaxes that.; S SRR S

g na,"The treatment of prlsoners»amaltlng trlal must confonm, as regards both
the underLylng prlnclples and the relevant safeguards, to: the provisions 1ald
;down for:: such;personS'ln the Pena1‘Code and theaCrlmlnal Procedure Act.,~

shall,be to ensure that the prlsoner is not exclud1d from, or kept on ‘the’
L frlnges of, soclety, ‘but remains a part of it. 4. The Prlson Board shall
endeavour ‘to undertake, or shall at least’ permlt whatever steps ‘may be :
ecessary to. safeguard the legltlmate penal c1v11 commerc1al labour, soc1al

iffrn; ¥ he legal order and the sentence 1mposed.k 'j ~~-: Gae s VR v

‘or othér similar rlghts and interests of the inmates, to the extent compatlble 0:'
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2;»s7Art1cle th staxes

"(l) Prlson dlsclpllne shall be observed and malntalned by both
staff ‘and prlsoners ‘as necessary to- serve the - purposes laid down in these
’ Regulatlons._ (2) Prlsoners shell not be. 111-treated. Only in- oases of.
»1nd1v1dua1 or collectlve breaches of the- peace, and. only when' all other
"means have been exhausted, Hay physxcal coercion be used, eqd then solely,
‘ ‘ffor “the purpose of ‘restoring’ order.  In’ suoh cases, a report shall be made -
‘to the’ Department as a mabter: of urgency, without pregudlce po the prov151on )

of proper and 1mmed1a$e med1ca1 ass1stance, if requlred.

3. ‘To glve effect to. these safeguards, artlcle 108 provﬁdes as follows

, "(1) Any prlsoner“shall ‘have the rlght'to submlt:requests and complalnts
“to the’ Pri"n‘Governor or his: representatlve, or to the. Inspector of Prisons: .
during an 1nspectlon, and to avail himself of the remedles establlsthﬁby 1aw.
{2) He shall also have the right to be 1nformed of his legal status: ‘and the
‘rights apd duties pertaining thereto. (3) He may also. communlcate Arith the
i competent ‘eourt or Judge and with" the’ Prlsons partment and may exerc1se the
‘right of petltlon. - Any’ such’ communlcatlon ‘must be- dellvered “to the addressee

o Vas‘a matber pf‘partlcular urgency‘wunderis‘aledicover 1f 1t;was so submltted

from the Offlce o the State Counse
: 1 ) tioned € requlres alle. b 1eoun' l, 1n the urse of
prlson v151t“,‘ interview pz: t -and. toﬂcommunlcate,to the
' ef’ cunsel "amw: “' 1 ;

- imposes or
stlpulaxes
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6. The General Prisons Bill, now under discussion.in the Cértes, 1aysrdown_in
article 5 that "no prisoner shall be subjected"to verbal or phy51ca1 abuse", and
title I, chapter IV (arts. hl—hS), sets out in metlculous detail the dlsclpllnary
system, which will be aimed at "guaranteéeing securlty and ensuring orderly .
coexistence™, It also establishes a systém of safeguards for the prlsoner -under
the ultlmate protectlon of the juez de vigilancia, whose. ‘role, accordlng o
article 76, is ™o safeguard the rights of the prisoners and to correct ‘any abuses
and dev1atlons Whlch may occur 1n the 1mp1ementat10n of the precepts of the prison
system”. : ; \

Question h-

1. Under the Spanlsh system, the methods used to prevent torture and other - cruel
inhuman or degrading treatment or punlshment are many and varied,’ constltutlng a
complex mecharism whereby the judicial organ w111 ascertain ‘the actual nature of
such’ 111—treatment, which, as w111 be explalned 1n the reply to questlon 5, is
punlshable under penal law._ . .

2. Flrstly, artlcle 520 of ‘the. Crlmlnal Procedure Act as amended by the above-
mentloned Act 53/1978 of h December, states ‘

"Every prlsoner awaltlng trlal must be 1nformed 1mmed1ately3 in clear,

' preclse and easily understandable- terms, of the grounds for his" arrest and
_ of the rlghts pertaining thereto._ In no case may he be compelled to meke a°

- statement after hawlng refused an: 1nv1tat10n to ‘do so’ .;. “From the time
Cof hls ‘arrest or committal to ‘prison, he shall have the rlpht to designate
RS 1awyer ‘and-to request the latter's attendance: at the place of custody . in

© rorder:that heé mey be ‘present durlng questlonlng, may requlre ‘the: readlng

of this ertiéle if so he de31res and may partlclpate in any 1dent1f1cat10n ]

: 1nvolv1np the detalnee ..+ Likewise “from: the time’ of deprlvatlon of llberty ’

“the suspect shall kave the right to inform a ‘member of his famlly or other

”person of hlS ch01ce of hls arrest of the place of custody and of" hlS
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L, In addltlon to the lamyer, When deta;nees are questloned, the

Ministerio Fiscal and the examlnlng judge will ensure compliance with the
constitutional right of the person -deprived of liberty not to be requlred to make
a statement and to be: protected from torture, coercion and any .other 111-treatment.
The safeguard mechanism established by the Constitution to give effect to he
rights and freedoms proclaimed therein has ‘glready been: explalned,ln the - :
1ntroduct10n to the replies to the quest10nna1re.~' ‘ AT LR e

5. With respect to the prov151ons to prevent the 111-treatment of prlsoners
awaiting trial, we have already referred to ‘the obllgatlons ‘incumbent on the
examining Judge and- the Minlsterlo Flscal to hear any complalnts they may recelve
- from such’ prlsoners. ST B ; v Lo e .

6. " In any event -the rlght ‘of individual petltlon is recognlzed 1n artlcle 29
" of the ‘Constitution and is referred to in artlcle 108 of the Prlson Regulatlons
mentloned in’ the reply‘to questlon 3 . B N ST e

7;‘ Uhder the General Prlsons ‘Bill, as alreaﬂy explalned the Juez de v191lanc1a‘
is responsible for. sanguardlng the - rlghts of prusoners ‘and- superv151ng ‘the
texecutlon of sentences 1nvol"1ng deprlvatlon of llberty and the meagures taken
' to maintain prison discipline. He has & spec1al responszblllty (art 76 2° (g))
"o take approprlate actlon on petltlons or complalnts from prlsoners in" conn_x1on.-‘
with the prison system and prison treatment, as ‘the j affect thelr fundamental‘ S
'rlghts or thelr rlghts or pr1v1leges whlle 1n prlson .':g;

-Questlon 5

offence in the Code thus, under the term :
offence or any‘attempt, consplracy, 1nten+ or v_'
punlshable. . _ L

_2. , Uhder artlcle 20h blS of the Penal Code
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"The same penalties shall be incurred by any authority or prison
‘official who commits the acts mentioned in the precedlng paragraphs 1n
respect of prlsoners awa1t1ng trlal. RO P

: ”Any‘authorlty Qr publlc Offlclal who durlng Judlclal cr1m1nal
proceedlngs or during the investigation of the offence,. .subjects. the: person
. under interrogation to conditions or procedures of an intimidating or -
.coercive nature shall be liable:to a ‘term of detentlon not exceedlng
six months and to: spec1a1 deprlvatlon of rlghts ‘

. The penaltles prov1ded for 1n the precedlng paragraphs shall also be
.->-imposed. on any authorlty or official who, by derellctlon of duty, allows o
: others to- commlt the acts referred to thereln. S v

- 3. In explanatlon of! the above artlcle, it should be mentloned that chapter I
‘and IV of ‘title VIII of the Penal Code: deal respeotlvely with:-homicide ang bodlly
1njury, ‘chapter VI of title XII.of the Code’ covers the offences . of-. threat ‘and -
coercion; article 582 refers: to. the offence ¢f 1nf11ct1ng 1njur1es which are slow
to heal or prevent the victim from working for up: to 15:days; article :583.(1)
- refers to. 1njur1es which do not- prewent the victim from earrying: n»hl’ normal -

-work or reguire. med.calcass1stance and,; artlcle 585 covers othe
fphy51ca1 abuse and mlnor coercion or threats. : IS

B Questlon 6:“h _di

o Any compla1nts by alleged v1ct1ms of acts of torture or other cruel 1nhuman
-or degradlng treatment -or: punishment 1nfl1cted by, or ‘at the’ 1nst1gat10nﬁ £, public
“officials and: constltutlng the: offence referred to 1n the reply to “th prec o
‘ questlon‘f(artlcle 20k bis
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"Officials of the Ministerio Fiscal shall, in‘accordancefuith‘the_‘,L -
provisions of the law, be required to institute criminal proceedings whenever
they consider.that there is due cause, whether or. not there is an individual:
complainant in the case, except where proceealngs are. restrlcted by the
" Penal Code to prxvate actlons ....(art 105)" e . »

[

In. the case of offences for Whlch crlmlnal proceedlngs are 1nst1tuted ‘ex 0ff1c10, .
the proceedings shall not be discontinued by. reason of the w1thdrawal of the .
complalnant (art 106).

2. The penaltles prescrlbed for the varlous offences tnvolv1ng torture or-
physmcal or verbal abuse depend on. the seriousness of the ‘actsy the relevant
penalties are set out in detail in the Penal Code. The poss1b111ty of. 1mp051ng a
suspended. sentence or grantlng a pardon to a conv1cted person is governed by the .
general rules 1a1d\down in the Penal Code (arts. 80—116) L

Questlon 9

Uhder the terms of article 204 bis of the Penal Code, sny authorlty or publlc
official found guilty of the offence of torture will incur the maximum sentence -
prescribed for bodlly 1njury, threat or coercion and in. addltlon the penalty of |
kspeclal,deprlvatlon of rlghts' which has the effect of depr1v1ng hlm of the office
or employment vwhich he held and the honours attachlng thereto, and of barrlng h1m
from obta1n1ng 51m11ar employment during the period of. the sentence. In. adultlon _
to their criminal liability, government officials w1ll be subject to a dlsclpllnary :
liability. "requlred.of ‘eivil.servants by the Administration in accordance with ‘
the provisions of the . Civil Servants' Statute and the special provisions of each N
department" (artlcle 48 of the Clv11 Serv1ce Act of 26 July 1957) S

: Questlon 10

Coveredfby7the replies to questions B and 9.

e As stated 1n “the reply to questlon 5, acts of torture or 111-treatment were L.

. made a speclflc offence by Act 31/1978 of 17 July, under whlch article 20k, bis

- was: 1nserted in the. Penal Code. - Prior to that express amendment to the Penal Code,

acts of. torture’ or 111-treatment were prosecuted as homlclde, bodlly 1njury, threatg

or coerclon9 ﬂbelng consxdered an aggravatlng clrcumstance when the offender took

advantage of h1s position as a public offieial (art. 10, clrcumstance 10 (a)) k

v Consequently, the legal statlstlcs do not show actual flgures for allegatlon of aets
of ‘tortiire, since the latter sppear under headings relating to the type of torture [
~used end. the_result of the. 1ll-treatment 1nf11cted on the; v1ct1m,(hom1clde, bod1ly

1njury) and there is no, way of s1ng11ng them out.y The 1978 statlsti
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'1Quest10n 12
-1. ‘ Compensatlon to v1ct1ms of torture or other cruel 1nhuman or’ degradlng
'treatment is: prov1ded for in- Spanish: law, because of - the criminal nature of thése
- acts.  According to article 19 of the Penal Code, "any -person. crimirially liable
" for an offence-also bears civil liability". Article 101 of the Code stipulates
© that ‘eivil 1isbility includes: -"1. . Restltutlon.::E Reparatlon for damage caused;
3. Compensatlon for 1nJury";, Artlcle 10k spec1f1es that.~ ’ .

Ce "Compensatlon fbr mater1a1 and psychologlﬂal 1n3ury shall 1nclude not - -

. that suffered by the- vietim, but- also ‘any 1njury to his family or to 8 thlrd -
party resultlng from the offence.~ The ‘courts shall- declde the amount-of ' -
such- compensatlon ‘on the - same - terms as are 1a1d down in: the precedlng artlcle
for. reparatlon for damage."; Ty SRR - [ , SR

2. r'As regards the procedure for obtalnlng compensatlon thls usually 1nvolves the
~eriminal proceedings,: in accordance w1th artlcle 110 of the Crlmlnal Procedure Act,
‘whlch prov1des that" S : -

( "Partles 1njured by'an offence who have not walved thelr rlght ‘may -
beconme partles to the proceedlngs prov1ded that- they do-'so before the -
7f;charge is brought and may 1nst1tute the approprlate civil and/or eriminal
actions, as long as that does not- delay the proceedlngs. -Even when- the i
- “injured partles are ‘not partzes to the proceedlngs that shall not- be
- interpreted as meaning that they -waive their right to any restltutlon, -
. . reparation. or: compensatlon whlch may be?granted to them in'the final
Judgement of the court, 51nce any such aiver must be express and cateﬂorlcal“.

‘t‘3. When the cr1m1nal proceedlngs and the ci 1.act10n for compensatlon are

confined; the Judgement must disposelof all the 1ssues ralsed. As stated in
.artlcle 7h2 of the Cr1m1nal Procedure Act'~ : : s o

- "The judgement shall dispose of all the issues pertalnlng to the trlal
“conviction or acqu1ttal of ‘the accused, 1nvolv1ng not only the principal and
‘related offences but also. any 1nc1denta1 offences ' whlch may have' been dealt

. with in the case ves The Judgement shall’ al,oidlspose of" any 1ssues relatlng
o to c1v11 llablllty whlch may have been dealt v1th 1"”the trlal o

: [u.".In addltlon to the cr mlnal 11ab111ty of the perpetrators of an’ act of torture
or ill-treatment" constltutlng an offence,” the*State also b N'*flnan01al '
- ligbility as provided in article hO et seq. of the
~'ment10ned above under whlch R R

_ : “(l) Ind1v1duals shall ‘have the ht - to
»v.for any -damage caused to any- of their propert
. of force majevre, prov1ded that the damag;

.abnormal operstion of publlc serv1ces .or - the
. be contested in the courts. (2). In all casé
. individuals must be actual, be. calculable: 17 Hon

"person or group of persons w(3) Where therlnjuny‘”

e*speclflc to- a
esult of deeds
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‘or admlnlstratlve acts Wthh may not be contested 1n the courts or where, R
although they may. be so contested the”ihjured party opts for: adm1n1stret1ve SR
. yYecourse,. the elaim for compensatlon shall be addressed to- the Minister - RS
concerned, or t0- the Council of Ministers if a special law 'so provides: and SR
the resultlng ‘settlement shall be subject to appeal to the administrative '
. .courts. as regards the proprlety and -amount of the compensat10n.§>1n every:
case, the. right to cla;m shall lapse one. year after the dat ,oficomm1s51o

_:of ‘the compensable act

5. Lastly, artlcle 106 of the Constltutlon prov1des that (a) -Th
be empowered.to review the regulatlng authority and legallty o'vedmxnlstraflve s
proceedings and their conformity with the purposes. for which they are established, and

(b) under the conditions laid down by .law,- 1ndlv1d als- shall h ve~the,r1ghtft0~i;,, .
compensatlon for any demage caused to. their proper ¥ or '1g S 4 - RXCE Ses ¢
force . majeure, provided that the damage resulted from the operatlon‘of pub- ;
services. : : . A

gueetioh 13:
1. -In- addltlon to. the~powers confErred on -the cr1m1nal courts to con‘;der,'he
evidence submltted and. to reJect any -which, they deem- irrelevant, e- Crlmlna =

Procedure Act establishes a: review: procedure for flnal judgements
out in artlcle 95h whlch 1nc1ude the follow1n *g:’;a,

~in a case conducted for that purpos
'sentence, new factskor ‘new ev1dence p»
_person become known.' : L :

2" -

damages they could have been obtalned under :rdlna,
the State, w1thout prejudlce to the latter s rlght _

fOund dlrectly respon51b1e or hlS helr
Questlon lh . '-{u'u~ug'

. As stated in the reply to questlon 2, the Declaratlon
All Persons from Belng Subgected to Torture and Other Crue

' Questlon 15

Thls was answered 1n the 1ntroduct10n and’in th reply o quest on
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 TRINIDAD AND TOBAGO . .

/Orlglnal Engllsh/
/21 June 1979/

\>l.~ The Constltutlon of the Republlc of Trlnldad and’ Tobago Act, 1976 is an Act

. to establlsh the Republlc of Trinidad and Tobago ‘and to . ‘enact the constitution @ - -
" thereof in lieu of the former Constitution. Under section:h, chapter I, part I

of the said Act, especial attention must be drawn to-the. “existence, and continual

- .existence without dlscrlmlnatlon by’ ‘reason of ‘race, or1g1n colour, rellglon or
‘ﬂrsex, of the follow1ng enshrlned fundamental rlghts and freedoms, namelv'” ;

: (a) The rlght of the 1nd1v1dual,to 11fe llberty, securlty of the person
- and endoyment of- property and the rlght not to be depr1ved thereof except by Vet
. due process of 1aw5~r=v‘ ; : . . S

. (b) The rlght ‘of the 1nd1v1dual to equallty before the 1aw :and- the
1rprotect10n of the law.» ,

‘12.»_ Moreover, under sectlon 54 the protectlon of the ‘basie human rlghts expressed
-in section ‘4 may not be~abrogated, abridged, infringed; also “their. abrogation, -
;.abrldgement or infringement amay. not “be authorlzed accordlngly 1rless 'so. expressed

- by that chapter, and’ section Sk.-- Furthermore, subject +to that chapter and to. -
,vsectlon Sh Parliament’ may not deprlve a person 6f the rlght to g fair and’ publlc:
thearlng by ‘an 1ndependent ‘and- 1mpartlal trlbunal in the determlnatlon of his
,;Trlghts and obllgatlons or of- ‘any criminal. charge -against hlm,f The protectlon of
pithese r ghts ‘and” freedoms 1s expressly stated in sectlon 5 R : R

"ctlonsj90 to 98 Sect1on.10h sectlons 110. and. lll of the :
o ithe Republlc of: Trlnldad ‘and- Tobago': 1976 prov151ons are- made for
o the app01n ment “tenure, and: functions. of the’ D1rector of ‘Public Prosecutlon the
fvfombudsman, Judges and Jud1c1al offlcers in. the Publlc Serv1ce. ZTT‘«~ ST
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‘;6 The Jud1c1ary decldesxcases 1n whlch theuGovernment has, 1f at all the

; ~dec1d1ng the‘
‘ Governmenti~

:The Jury Ordlnance chapterpk no.. 2 volume 1, an. Ord1nance relamlng to ? o
‘ Y ndant amendments, is. a. measure to ensure the 1mpart1a11ty' '

. (d) The Supremeﬁ
,_(Dlsc1p11'ary Proc edin

‘Q.f The White. Paper on Lew Refbrm,
, ‘prQPOsed changes in the areas of . power of arrest and;ball.r,,v-_
‘are. efforts“to Yemedy the fuct that peo’le ’ b - dx
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(a) In the preamble of the Constltutlon, besides the other prlnclpal aims,
inter alia, the aim to ensure and fuarantee human rlbhts and’ lzbert1es has also been
included. - In article i%, chapter two of the Con31 vution it is laid dowm’ that '
- individual shalli be aubjected to ill-treatment or: torture. NQ punishuent N
. 1ncompatvble with human dlgnlty shall be ‘inflicted™. o

(b) The ”urklsh Penal Code, 1n 1ts artlcles 2&? to 251 under the headln
off;clals at varlous levels who are in charge of 1mplement1ng the 1aws are’ subgec+ )
ta: punlshment and removal from office’ in the. event that they. commit torture or other
cruel, 1nhuman or degrad;nc treatment 1n the perfbrmance ‘of thexr autles. i

’ 2. The prov1szons stated in the precedln“ paragranh are also apnllcable durlng the
uerlod when martlal law is 1n fbrce., T e

: ﬂuestlon 2. 2

' Tralnlng programmes dxrected at: offlclals in charge of applylng the law, are R
j‘organlzed and carried cut in eccordance with the prlnclples env1saged by the. )
‘fCon%t1‘hf1Qn, the Penal Code and the relevant 1eg151at10n pertalnlnp to the * -
:~author‘t1es to vhlch these OfflCIBls belong.. S RN

5Qnest10n 3'
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Questlon 7

In the event that a publlc off1c1al fznds eV1dence to ‘the effect that torture
" has been cmmnstted, Publlc Proseeutors can by‘themselves begln to 1nvest1gate the“
- case. S : - - L R LT

QnestiQn 8:

3

started under artlcles 2&3 inu 251 of the Penal- Code.‘

_accused -is iound gullty, denendlng on-the nature of the offence, he ca
from .3 months’ to 3 years 1mprlsonment or punlshed by temp"' :
'removal from offlce._g-;v Sl .

v 1hd
offence subgect to more than the payment of aiflne vthe Court
t~sentence if 1t is- convvnced by the eXamlnatlonAof hlS past bena
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referred to above, were alreadv in force and the necessary action Wlth respect- to f’-
individuals gulltv of ‘such gcts was taken by ‘the- appronrlate courts or boaleSgM The
-f,exlstlnp practlce v1ll naturally be malntalned.”,,:i; ; » DRSS AR

k~Quest10n 12-

‘ Those 1nd1v1duels who have been subgected to torture and other cruel, 1nhuman

‘ or degradln treatment or. punlshment can bring a’ suit of” damages: ‘before “the fg
- administretive or: jurldlcal author1t1es and demand comp nsatlon.for moral and s
:;materlal damages.;e««;f. R RTIORE ‘ :

_ : In accordance w1th artlcle ?Sh of the Law on Practlce of Penal~Courts the fﬂ{‘
.fgCourts +whose: 1ndependence is guaranteed by the Constltutlon and relevant laws, can
- freely ‘evaluate. ev1dence obtalned from 1nvestzoat10ns and.Court he’ Nne s

. thereon.  In. practlce the Turklsh Courts do, not accept ev1dence'
‘;;obtalned through tortur' nd elmllar,practlcesm

ich has beengfbff o
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Annexs':“

Pege 2 . - - | ]

8, If the investigation under (6) or (7) ‘sbove establlshes that an act of -
‘torture eppears to have been committed, are criminal.proceedings instituted against.

ir;the alleged offender(s)9 Descrlbe the main aspects of the procedure applicable to

'such trials. ‘Provide- 1nformat10n regardlng the’ penaltles dinéurred, whether and
.under what conditioens sentences may be suspended, whether ‘convicted persons may
L beneflt from pardon, commutatlon of sentences or amnestles, and any other relevant
o 1nformat10n.. - : ‘

59 “What are the dlsdlpllnary and other sanctlons, 1f any, which- may ‘be apnlled

.-’{to persons guilty of. torture9 May -such persons be barred or. suspended from publlc

:serv1ce or from certaln»other profe551ons 1nvolved in’the treatment of prisoners,
'isuch as lawyer or phy5101an9 What~ action’ may be taken by occupatlonal a55001at10ns
"agalnst thelr members conv1eted of torture as a nrave breach of profes51onal

‘10 Please reply to questlons (8) and (9) also” in relat;on to” other forms of o

~afcruel, 1nhuman or: degradlng treatment ‘or" punlshment

‘ ‘fw1th=allegatlo

”SiProv1de 1nformat10n whether, since the ‘adoption of ‘the’ Declaratlon any
‘ gatlons‘have ‘been’ carrled out or any proceedlngs 1nst1tuted in connex1on
4of torture or other forms of cruel 1nhuman or degradlng treatment

'“Lﬂor”punlshment

S Doe( the law ensure redress and compensatlon to the v1ct1m of acts of" torture: .
ruel _1nhuman or degradlng treatment or pun1shment9 If so, descrlbe the .

3;part1cﬁ1ar whether and to what" extent the State or other publlc ent1t1es may be
:held liable: to -pay forvsuch.compensatlonn Provxde 1nformat10n whether 31nce the

jitaken.to glve pub11c1ty to the Dec1arat10nv;n
i : well as among the. publlc at large° -





