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REPLIES RECEIVED FROM GOVERNMENTS

GRELCE
[Original: French/
. /24 Wovember 1978/

1. In Greece, the protectlon of the 1nd1v1dual agalnst torture and any other
inhuman or degrading treatment is governed by article 2, paragraph 1, artlcle T,
paragraph 2. 4, and article 25, paragraph 1.3, of the Constitution.

2. -In addition to this. constitutional protection, a series of positive provisions
of penal law and of the law governing prisons provide protection for victims of
torture or of inhuman methods of detention or punishment. These include the
provisions of articles 239, 308, 309, 310, 311 and 326 of the Penal Code and those
of articles L, paragraph 1, and 133 (b) of the Prison Code, which prohibit
mlstreatment of prlsoners in both general and speclf;c terms.

3. The authorities competent to_ conduct proceedlngs in respect of offences
defined by the above-mentioned provisions are the examining magistrates and the

" police authorltless who, in conducting an inquiry to determine whether or not the

- offences in questi®n have been committed, apply the provisions of the Code of
Criminal Procedure governing such inquiries and the preliminary 1nvest1gatlon,-
which are applicable to all offences. The same provisions require that a
sufficient body of evidence be assembled before an accused person can be handed

- over to the competent court. '

~Hi_ "Once the existence of such evidence has been established, the accused is
handed over to the competent court, i.e. the correctional court or the assize
court, depending on the grav1ty of the offence and the severlty of the penalty
prescribed by law. ,

5. - At the end of the trial, a decision is handed down; decisions are subject to
. appeal, the nature of which varies according to the particular court concerned,
“and.may also be reviewed. If a person convicted of employing torture is a public
- official, he is, in addition to the criminal proceedings brought against him,
- ;iablefto disciplinary action vhich may go as far as dismissal.

"6. " The prov151ons of the Code of -Civil Procedure governlng 1nterrunt10n of thef
n'executlon of a sentence are also applicable to persons convicted of the above- .
VJamentloned offences, provided that the conditions prescribed by law are fulfilled ‘
affor if tlie prlsoner s health is seriously threatened. The person concerned can also
~.apply for a pardon, which is granted by the President of the Republic in accordance
1]?w1th establlshed procedure, i.e. follov1ng consultation with the Pardon Board on:
’fthe pronosel of the Minister of Justlce \art b of the Constltutlon) . ‘

‘”7 Witb regard to redress. it should be noted th et there is no speclal law
ff'prov1d1ng for redress ‘to v1ct1ms of torture. However, such persons can apnly to

G R R T T : SEE o . o f“&fw/u% o
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the courts under the general provisions of the spplicable legislation (art. 105

of the Initiation of Proceedings Act in conjunction with art. 914 of the Civil
Code). : ' .

8. Tt should also be noted that the training schools for prison guards and
officials, which are under the jurisdiction of the Ministry of Justice, offer
special courses dealing with the proper behaviour of guards and other prison
personnel towards prisoners; special importance is attached to these courses, so
that prisoners are protected against all arbitrary acts by prison officials..
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PORTUGAL . e

lﬁriginal:. French/ -
/28 November 19787

Question l]of‘the'guestionnaire :

1. Questlon 1l of the questionnaire calls for information on legislative and
administrative measures taken to prevent and punish torture and other cruel,
-nhuman or degrading treatment or punishment, particularly in exceptional
c1rcumstances suth &8s a stite of war, ihterhsl polltlcal instability or any other
publlc emergency.
2. Article 26, paragraph 2, of the Corstitution of the Portuguese Republic
prov1des as follows: 'No person may be subjected to torture or to cruel, inhuman
or degradlng treatment or punishment." This rule, since it is embodied in the ;

» country s}ba31c 1aw, admlts of no exceptions.

"3.  Accordingly, article 21 of the Constitution further extends this
constitutional norm by providing as follows:

‘ "1, The State and other public corporations are c1v111y liable, Jolntly
" with the’ occupants of public offices, for actions or omissions committed in
?fﬁthe exercise or by reason of the exercise of their functions which give rise
;;’fto a v1olat10n of . the rlghts, freedoms and guarantees of others or cause
”_.]1njury to others. ’
4.7 In so far as relates to cr1m1na1 matters, the subject is briefly dealt with in
o the follow1ng prov151ons : : ' ‘ -

tods ot

(a) Artlcle 293 of the Penal Code

o {‘"Any public offlclal respon51ble for the supervision of a prisoner who
o “employs unjustifiably harsh methods shall be subject to a penalty of up to-
’;‘_Slx,months 1mprlsonment where the acts in question are deemed to be legally
"subJect to a cr1m1na1 penalty, such penalty shall be 1mposed.

*"f*_ffj(b) Artlcle 299 of “the Penal Code:

U PN "Any publlc employee who, in the exerc15e or during the exercise of h1s
"Vftnctlons, employs ‘oY causes: “£0 be: employed agalnst any person, w1thout valld
ﬁreason, v1olence whlch is deemed to be unnecessary for the performance of the

legal act’ requlred of him shall be punishable by imprisomment for a term of
.frem ‘one to. s1x months, it be1ng understood that the ‘penalty may be made: moref
’,severe where ghe acts of v1olenne are deemed to be cr1m1na1 1n nature.' -

fI should be emphas1zed that ~in accordance w1th the most w1dely held v1ew,
hls norm applles to both phy51cal and psychologlcal v1olence.‘ Indeed under

et
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section XXXV, paragraph 3, of Act No. 2118 of 3 April 1963, an official -of a
mental health establishment or service who forecibly applies psychiatric treatment
other than that authorized by law is guilty of the offence referred to in

article 299 above.

6. Article 306 of the Code of Criminal Procedure provides as follows:

"An authority or official thereof responsible for making an arrest shall be
forbidden to mistreat, insult or commit acts of violence against prisoners,
and only in cases of resistance, flight or attempted flight shall such
authority or official thereof be permitted to employ force or take necessary
measures in order to overcome such re51stance or to effect or ensure an'
arrest."

T. The organization of the Portuguese prison system is based on the pr1nc1ple
set out in article 229 of the Prison Reform (Decree-Law No. 26643 of 28 May 1036),
which requlres that prlsoners ‘be treated "in a “Jjust and humane manner".

8. Military legislation also prescribes norms which must be observed. Article 88
of the Code of Military Justice, approved by Decree-Law No. 141/77 of 9 April 1977,
provides as follows:

"A.member of the.mllltary service who, in the exerc1se of his functlons,
employs or causes to be employed against any person, without valid reason,
violence which is unnecessary for the performance of the act required of him
shall be sentenced to m111tary confinement for a term.of from six months to
two years,

.

"Artlcle 9k of the Code of Mllltary Justice prOV1des as follows

"A person of hlgher ‘rank shall be liable to mllltary conflnement 1f

7
‘ew®

“(e) He employs unjustlfiably harsh methods in deallng Wlth a person of
~ lower rank who is under arrest; ..."

The nextsarticle-provides as follows'

- "Mllltary conflnement for a term of from 51X'months to two years: shall be?~
slmposed upon any member of the mllltary service who, in the exercise of his'
functions with the. armed serv1ces or while claijming to be eXerc151ng such
- functions although in fact he is. not, commits egainst any person, in:the’

circumstances specified in arti-le 9h (a) = (f), any of the ‘acts spec1f1ed
- in. those subparagraphs.,ﬁ . ST o=l

Questlon 2 of the guestlonnalre

",gé The second questlon seeks to establlsh how and to what extent 1nformat10n and
';,educat1onal materlal regardlng the prohlbltlon of torture and other cruel, 1nhuman
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or degrading treatment or punishment are included in programmes and activities
for the trarnlng of law enforcement personnel and other publlc officials
respons1ble for persons deprlved of their liberty.

10. Clearly, since Portuguese leglslatlon manifests an age-old destation of

torture, and inhuman, cruel and degrading punishment and treatment, Portugal is

proud to have commemorated some years ago the centenary of the abolition of the

death penalty. It can therefore be assumed that personnel responsible for pecple
- deprived of their 1ibertyvgerform their functions somewhat leniently.

1. We believe, however, that sin~e the duties associated with the post of member
of the prison service are a compulsory subject in the entrance exsminations for
such personnel, and they include the obligation to treat prisoners with justice
and humanity, the latter subject always comes up in the examination.

Questionk3 of»the Questionnaire

, 12. Questlon 3 has been answered in the foreg01ng paragraph. It asked how and to
what extent the prohibition of torture and other cruel, inhuman or degrading

'=treatment or punishment was 1ncorporated in rules or instructions settlng forth
the dutles and functions of anyone who mlght be involved in the custody of -
prisoners.

~13.. The reply could “however, be amplified by the Directorate of Prison Serv1ces,
vhlch certalnly has standard regulations for prlson establlshments

Questlon»htof the;guestlonnalre,

14. To our knowledge, Portugal has no method of ensuring the systematic review of
1nterrogatlon practlces and of arrangements for the custody and treatment of -
‘prisoners with a view to preventlng torture and other cruel, inhuman or degradlng
treatment. and_pun;shment.» 'This is in reply to paragraph 4 of the questionnaire.

Question SAOf thegguestionnaire

VlS The ouestlon here is- whether acts of torture as well as partlclpatlon in,
COMPl;Clty in, 1nc1tement to or the attempt to commlt torture, are punlshable under
fcrlmlnal law. : : :

16 The Portuguese crlmlnal system has no prov131on deflnlng torture as & crlme
;It»lslobv1ous, from what has been stated earller, that the act 1s unTawful

X : However,ylf A employs unlavful force agalnst a prlsoner for whom he is ¢
’*respon51ble even. 1? such force does not reach the level of torture,,A 1s punlshed
£ r;that act l/ R » o : o

l/ ThlS argument arlses in connex1on ulth the def nltlon of torture glven in
: ,‘Declaratlon on; the Protectlon of All Persons from . Belng Subjected-to .
‘:Torture and Other Cruel Inhuman or Degradlng Treatment or  Punishment, -in- accordance ‘
'”*1th which- torture ig. an aggravated and dellberate form of. cruel 1nhuman or ’
,?debradlng treatment or punlshment. S . - , R } , y .
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18. As the subject is not snec1f1cally dealt with, the general rules of the Penal
Code on the forms of commission of a crime - positive act, negatlve act and
attempt - and of persons committing it - perpetrator9 accompllce and accessory
after the fact - are applled. : »

Tl

Question 6 of the questionnaire

19; The 31xth questlon asks. which authorltles are competent to recelve and examlne
complaints from alleged victims that torture or other cruel,. 1nhuman or. degradlng
treatment. or punlshment has been inflicted upon them by publlc offlclals.y

20. The legal forms of crime to whlch reference has already beencmade are
essentially those committed by public officials.

21. They are covered by no specific regulation. The authorities- competent'fOr”**
instituting proceedings and rendering judgements are the same authorltles vhlch

in general, are responsible for prosecutlons and Judgements in. the case of any
other act punlshaole under criminal law. . - : :

22, Obv1ously the guestlon can arise in the context of the responsiblllty of the o
official under disciplinary regulations. In Portugal dlsc1p11nary procedure, R
based on the need to ensure the orderly operation of publlc services, -is - B
independent of crlmlnal procedure, whose legltlmacy is based 6a the defence of
soc1ety itself. :

23 In this sphere the Minister and the off1c1al‘s superlor offlcers empowered
to impose penalties are competent to institute or ‘Thave - 1nst1tuted dlsclpllnary
proceedlngs undeyr -article 31 of the Disciplinary Statute of . Civil Servants,..
approved by Lenlslatlve Decree Yo. 32 659 of 9 February 19h3 T

Questlon 7 of the ! questlonnalre

R

2. Questlon T asks: whether whenever there is reasonable ground to belleve that
an act of torture has been: commltted the. competent authorltles pro"eed to an‘» :
1nvest1gat10n ex. off1c1o even if there -is no: formal complalnt.‘. e

25. e belleve that the answer is ‘yes' .i"f" o :v':h;‘"“;v;ﬁ;ﬁl_ftff

26." If the accused person is a publlc off1c1al or X member of.- the armed for es
‘hls superlor, -on learnlng that . he has comm1tted an ‘act. contrary to the ¥
liberties and guarantees of citizens, must start an - 1nvest1gat on_of t]
~if no formal complalnt has’ been submltted. e

2T On ‘the other hand, there 1s ex off1c1o an 1nvest1gat10n in- th'ﬁ
-commltted by public:. off1c1als.~ -In Portugal, as. stated earller, h
deflnltlon of torture as a crime. Nevertheless, if, for example,

"If the crime Was commltted Wlth acts of cruelty ..."
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28. Slnce there is no. legal crlme of torture there can be no 1nvest1gatlon based
solely on that act.

'29 In short, cruelty9 as far as the conduct of the offender is concerned, is an
aggravatlng circumstance when it is added to any punishable act.  Nevertheless, it
is. poss1ble for a person convicted in these circumstances to benefit from pardon,

' ' ion of" sentence or amnestles or to have his penalty suspended. Suspension
-depends on con51deratlon of the degree of culpability, the moral conduct of the
offender and the c1rcumstances of 'the offence, under article 88 of the Penal Code.
;Thus9 if-the accused person has tortured the complalnant a suspens1on of sentence

1s very. 1mprobable. ' » S ~

Questlon 8 of the questlonnalre

o N , , .

: 30 The foregOIng answers questlon 89 whlch asks whether, vhen an ex officio-

‘ 1nvest1gat10n or- & formallcomplalnt has -led to establishing that an act of torture:
"has been commltted criminal proceedings are instituted against the alleged
'offender, whether sentences ‘may be. suspended and vhether the offender may benefit
’ from pard“ 'commutatlon or amnestles." - :

‘Questlon 9 of theiquestlonnalre'

 ’3 In questlon 9 of the questlonnalre, the follow1ng questlons are ralsed

ere the dlsc1p11nary and other sanctions, if any, which may be

. persons gullty of torture? May such persons be barred or
..isuspendedifrom pUbllc servlce -or from certaln other profe351ons lnvolved in

w14 the treatment of prisoners:. ‘stich ‘a8 lawyer or physieian? What action may be

'fifbtaken by oceupational associations against thelr members conv1cted of tortures

. 7%}as a grave breach of profe531onal eth1cs*" : E

] “pllnary sanctlons, it should be noted, in order to avoid
,.mlsunderstandlngs o' 't pert of" those ‘unacquainted with the Portuguese system of
jyprocedure that such sanctlons are - applled not as part of the judgement, but at

‘ the time of the trlal 1tself by the senior. off1c1al 1nvested w1th the power to
*punlsh..mhuu : ; - co

_onary‘poi T in resﬁect of the punlshment to be applled.

R

Jor
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36. Naturally, for each serious offence - torture being prohibited under the
Constitution - a rigorous ‘sanction is applied. Suspension and even dlsmlssal are
forms of punishment under Portuguese disciplinary law.

37. With regard to occupational associations, the Bar and the medical association
also resort to disciplinary machinery in the case of lawyers and physicians e
respectively. All the foregoing considerations, although more appllcable to the t
public service, are also valid for these associations. . '

Question 10 of the questionnaire

38. The replies to questions 8 and 9 are equally applicable to question .10, since
all that has been stated on the subject of torture applies also to otner forms of
cruel, inhuman or degradlng treatment or punishment.

Question 11 of the questlonnalre .

39. The Parguet (State counsel in court) is not gqualified to state whether, since
the adoption of the Declaration, any investigations have been carried out or any
proceedings instituted in connexion with allegations of torture or other. ;orms ofv
cruel, inhuman or degrading treatment or punlshment (Question 11 of the
questionnaire) i

Question 12 of the questionnaire

Lo, Questlon 12 asks whether the law ensures redress and compensatlon to the
victim of acts of torture or other cruel, inhuman or degradlng treatment or .
punlshment

41. The answer is "yes",

Lo, Portuguese law is based on the general pr1nc1ple accordlng to whlch "Any
person who, through fraud or simply through misconduct, unlawfully violates the
right of another person or any legal provision which. protects the interests of
that person, shall pay compensation for any damage arising. from the v1olat10n -
a*tlcle h83 of the Civil Code.

43, Furthermore, "In determining the 1ndemn1ty, account must be: taken. of the
non-pecuniary damages which, in view of their 51ze9 should be. dec1ded by the
court" - article 496 of the Civil Code. - : :

L4, Article 21 of the Constitution, under the terms of article 271, paragranh l,}
thereof, "also provides for the follow1ng e . o C L

"Any official or agent of the State or of any other publlc body 1s
'rrespon51b1e under eivil, crlmlnal and dlsclpllnary law for actlons or

protected by the law; actlon and procedure shall in no case be dependent
upon authorlzatlon by a senior offlclal.
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. h5 The accused after hav1ng been sentenced under cr1m1nal 1aw9 shall, Whatever r
- the. punishment, indemnify the victim- for the damage caused - article. 75,.
paragraph 39 of the Crlmlnal Code.

T The Parquet ‘does not ‘have suff1c1ent materlal to reply to: the questlon ralsed
at the énd of . No. 12 of ‘the- questionnaire, namely "whether, since the adoption of
‘the Declarat:l.on5 any sucH redress and- compensatlon ‘have been afforded"

R

:;Questlon 13 of the questlonnalre

»sEch

‘”TThe replY to questlon 13 of +he questlonnalre is as: follows T S

. Any evidence extracted under torture, duress v1olat10n of
-}fthe phys1cal or moral: 1ntegr1ty of the person, abu31ve interference
~1n,pr1vate or domestic life or with correspondence or telecommunlcatlons, o
‘fpshall be null and.v01d" ~ artlcle 32 paragraph 6, of the -

onstltutlon.~. : SUT e

“'?Artlcle 261 of the Code of Cr1m1nal Procedure Suates

i ; "l. Any organ or person taklng part in the 1mplementat10n of r1m1nal
t:ugwprocedure shall Dbe. forbldden

(a) To 1nfluence the Pree will or dec151on of the accused through ‘
‘torture, corporal punlshment “the use- of any means Nokigh hypn031s or. recourse to
cruel or fraudulent means,. Pl e : : : ~ » »

“9'(b)‘ To 1nfluence the accused person s pover of memory or reason:.ng9

fj?(c) To use: force agalnst the accused person other than in cases and
r~1m1ts la1d dovn by the la'w9 : R

: 3 &To threaten‘” elaccused person Wlth any ac+1on that is not permltted
g w or to promlse hlm.a beneflt not prov1ded for by law. : :

> .f»7u”2. The agreement of the: accused in no ‘way alters the prohlbltlons

BN tablls,e,, he" prev1ous paragraph ’ Slmllarly, any’ statement: which: - .
k ’_"v1olates ‘those” prohlbltlons shall be'deemed: inadmissible before the’ court or
'“?Q,the examlnlng Judge ‘even’ w1th the agreement of the accused -

}fh e“hlst of such meaqs 1s un11m1ted.: Other means have been omltted, such as.
,:adv1ce on: the consequences of untruthful replles, narco—analy31s,f or the. use_ofv
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Question 14 of the questionnaire

51. As to guestion 14, it is not known what measures have been taken in
governmental bodies and services as well as among the public at large to give
publicity to the Declaration on the Protection of All Pexsons from Being Subgected
‘to Torture and Other Cruel, Inhuman or Degrading Treatment or Punlshment

52. The Parquet does not have sufficient material to enable it to 1nd1cate the
progress accomplished and difficulties encountered as regards the preventlon and
punishment of torture and other cruel, inhuman or degradlng treatment or -
punishment, since the’ adontlon of the Declaration. ,






