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ANDREW AITEKEN Portioner of Ellfrighill, and Other:

AGAIN

FOHN WILSON Portioner of Elifrighill, and John Bannatyne
. Sheriff-fubftitute of Lanark.

AMES PATERSON, tenant 1n Carnwath, aged §O yearsy or A Wi

thereby, depones, That he 1s a member of the birly court at Carn-
wath, and has been {o for a dozen of years pait, and had occafion to
know of their proceedings for many years before, and that their bufinefs
was to fettle difputes among neighbours with regard to marches, and
mofles, and roads to and from the {ame, and every queftion refpefing
ocood neigh bourhood : That, when any pe erfon was found m fault, or

when any members of court did not attend, the court was in uie to draw
a poind of a pot, or pan, of {ome {uch other utenfil, and afterwards to
fix a ;ﬂttr‘u]ar fum or fine, according to the nature of the offence, upon
payment of which 1t was only to be rt.da,u 1ed ; and that the poind was

eenerally configned i1n the hands of a perfon who f{old a bottle of ale,

oy

the fine being commonly, though not always, applied to purchafe a C

bottle 1n a frlcndl} way ; and the deoncm never knew any perfon, who
was fo fined or poinded, call the judgment of the birly court in queftion,
by applying to any other juriidition: That the deponent never knew
the birly court infli& a higher fine at a time, or for one offence, than
threepence, {1xpence, or one (hilling. Cau/a Jcientiae patet, &kc.

Andrew Smith tenant in Libberton, aged 50 vears, and upwards, de-
pones, 1'hat he has been a member of the birly court in the parifh of
.ibberton for 20 years: That two members of the court are chofen year-
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'y by turns, whofe bufinefs it is to prize corns and fettle marches : That
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have no icruple to fettle marches between two tenants of the {ame
proprietor, though called out only by one of them; but they do not iiki
upon them to determine any dil'putcf;:; of that kind betwixt ’tws.;a ditﬂ'rku*‘t
|~.-: '-;*-.1;2':1':".1'5-‘- without being called upon by both ; but that. in the i'iP-la;;lC
I .;1 ;11.}1t.h?§:;:1r,”:: l;;rj ;[_E::Ei;?j;:c.;;,,:? l?]n‘rl;»,f !TI;H’ ‘thf.‘{‘rj(?' 1S a }‘r*tﬁlﬁricft'l!f

hitt € 1S d to be equally fubje& to the rules of
the Dirly court as General Lockhart’s tenants in the neighbourhood
and 15 indeed himfelf a member of the birly court : 7 .
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the birlv co WP L 4 f S SR : I hat 1t 1S the prac-
< T y court to impole a {inall fine of a pint or a quart of ale
'Llps.“f-raﬁ thole who do not attend regularly, in order to make them n‘:”_‘
i"_-;"‘{ifii.i". and {.';at they are ;1|u';.1-}»'~-. in ufe to impofe fines to [[IL‘ ﬁ'\:;;:'r:
L Of 1Xpence, or thereby, upon thofe who are cuiltv of anv feam(owo T
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-hed to do {o; and that they
could not conveniently {pare.
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the family

Fames Gilbert, tenant in Dolphington, i;’f"l co years and upwards,
dti ones, & hat he {nf'nt great part of his life in Ellirighill, and was
member of the h!rl‘,’ court there, and h.,tul as 4a lsir‘.}’-m;m . That

1

court to fettle fll'llki"_f:::. among neighbours a-

long a
it was the bufinefs of the
bout their marches, or tré lpth.*a upon onc ar other’s orol unds, and to fine
thofe who were contumacious, Or would not acknowledge their '
That the fines were made [ULLJJM' to the trefpafles ; and he

the wrong :
(hillings and {ixpence; but

has known them impofed as high as four
they never went the. lenoth of a crown, it being underfiood
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embers of the birl}’ court, that th}’ had no power o g0 that I;:'l;;[?;'
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That, when the hnes were
tt'._api‘-_:rc:i'i'wraa being contumacious, and miu*l g to {ubmit to the birly
court : 1 hat thﬁy were likewife 1n ufe to {I-.Lm' poinds for the fines
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’md turthcr dr;’;‘rt:"“'*ri-? That he has often feen members of the
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court fined for giving mj language to the court. U{:!“
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lefired only by one of the 1‘:?:‘(%:’%«_. and without the conient of both ;
ind even though one of them f{ho ,;.u object ; indeed, it was their cuftom
every year to go through and regulate the marches betwixt the diff

euers: 1 hat 1t was 6:{[:“’:1‘»’ agr ed, that the members of '.:i‘
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1 {ubmit to the determination of the maiority.
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interrogate, In what manner 1t was 10 agrccd i nat ]*L cannot
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T_L‘H; but 1t was the law of the ~“l‘~, court 11ncc
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depones,
ever he remembers

And this laft an{wer was made upon the defender’s interrogatory. And
:.Jff'.I"ng i‘]nU‘rli"'F{f for the ;"L:rlu,.,lf;.'.’: Whether fuch agreement was €ver

entioned in the court? depones, That 1t was often mentioned ; for
that, when any periol b
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William Pairman, fervant to John White in Eaft Yets;.aged 28 yea
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yr thereby, depones, "Lhat he came to i llirighill about four years ago,
and his mailu being dumb, has been in ule of attending the birly court
for him: That the firft time that he was in the birly court, the de de
[ohn Wilfon ; the purfuer David brown, a d William Stevenion, tenant
in Ellfrighill, laid down their office as biriymen, al ] depo

took {fuch things as A
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nent, and all the members of the birly court, to go with them to drink
-}

et

the birly court did not go immediately along with them from the {ni
thy, 'where they ‘were all convened, the faid John Wilfon, David

Brown, and ‘William Stevenfon, fined the deponent and the other mem-
bers 1n iixp:::‘;f:c Stcrlim: each, at leaft tht‘}' came to the dqmnent and
the other members, and told them that they had fined them in that {um,

and were going to poind them for it upon which John White of How-

burn having faid, that they would come 1n their will, the fines were mi-

tigated to three-pence Sterling, and they went to the ale-houfe together
and drank the fines, the faid John Wilfon, David Brown, and William

Stevenion giving them their birly-pint at the fame time. Depones,

3 4 -

 hat he has {een fines frequently impofed by the birly court; and that
be himfelf has been fometimes fined for not regularly attending the

urt 5 but never in a higher fum than a penny, except the time above
deponed-to. And depones, That he never f{aw any poind drawn, but
has heard of them,though none fince he came to Elirighill, except that

which was drawn from John Wilfon, which has given rife to the pre-

lent procefs : That he has known the defender, John Wilfon, fined fe-
veral times for being too long in coming to the court,

Or not coming at
all ; but does not know the extent of the

fines impofed on him ; but
luppoles, that, when he did not attend at all, he would be fined in two-
pence Sterling ; and that the {aid John Wilfon always complied, and
paid his fines till this laft year : That he has known others fined for
;
. i

uling.the court ill, or leaving the fame before it was done, and tilling g
their neighbours pits. And

L1l

=
being interrogated, If he was prc:_l'cnlt
when John Wilfon was fined in the month of May laft, and for what
caule he was {o fined ? depones, That the birly court were that da}' met
to regulate the baulks and marches, and one of the pit {tones between
fohn Cuthbertfon and John Wilf{on, being out of ifs place, and they two
having diftfered as to thefpot where it thould be fixed, David J'":'-w-.':;, An-
drew Aitken, and James Richard{on, three of the purfuers, and the
s |

il DIfly-men, went up to two other pit-ftones to take an oblervation
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(O €nable them to fix where to place the ftone that w as out: [ hat John
i '1' &S 1 . - 2Vl F=F= s - | " — . -y &= : 1 - . - . - -
v1llon did not gree to the place where they propoted to fet the p1t, and

s AT Loy 3 ]
-nt away, and laid he would have no Pits 1et there that day ; but lohn
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1at 1t-fhould be fet, that the march might be clear
Yas Iet accordingly : That, after the court had left that place, ]
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heir birly-pint ; and, becaufe the deponent and the other members of
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but a loofe ftone ; and that they were men of no confcience for fetting
pits by a loofe P(OI]L upon which David Brown, and the other h'rly_-
men, took back all tllL members of the court to loek at that ftone, which
John Wilfon called a loofe ftone, when they found it to be a pit-ftone ;
and that the court then fined John Wilion for calling them back, and
faying that they had fet the pit by a loofe {tone ; but, to what extent they
fined him, the dt.po. ient cannot remember ; and the fine was impofed
by the court with one confent: That John Wmm-l had other pits fet
1mt day upon his marches, to which he made no uhjc:ftiuma . and he
emembers par[lullarly that, at [r)lm W i“f}l s defire, a pit-ftone was
let in betwixt him and ju‘.m Cuthbertfon 1in another place. And being;
interrogate for the defender John Willon, depones, That the baulk
l iere the pit-ftone firft me tioned was placed, was rounded or crooked
at the bottom, where the dld loofe {tone was placed ; and that he be-
lieves the birly-men placed it agreeably to their belt judgment, but whe-
ther in a ﬂralr*ht line with the other pits or not, he cannot tell; and
that all the tllrr“ (tones were at no great diftance from each other: And
further depones, T hat Juhn Wilfon faid, that, if any part. of the rge
was to be ftraighted, the whole of 1t {hould be firai ‘rhtul from top to
bottom : And being further 1nterrogat ed," Whether, upon John Cuthbert-
fon’s pointing out the place, where he thought the forefaid loofe-ftone
fhould be hixed, John \\'il!?m a:rc&d that it fhould be fixed there
and whether it was not fixed in another place? depones, That he
does not I_imm{ r .what John Wilion {aid upon that uccki{];)n,

¥

but that he remembers that he objeted to the place where the ftone was
ixed. Depones, '1'},:1( he does not remember whether or not anv ob-
ie&tion was made to Jechn Wilfon’s propofal, of ftraighting the baulk
from top to ‘*.ut*:x,..‘; - but that he knows that nothing was done to 1t,

A " ] l

cXcept nxing the {tone already {‘.J;*t}ncd (0 z\m_. bein 4 further 1nterro
- . - L | . £ > - 2 _I 1 .

gate for the purfuers, depones, That John Willon had other fines im-

poled u up ohn Law-

n him [l at fame day, one 1n 1’:-\.. mofis, for calling
{fon, a member of the court, a liar, and an thlnl for leaving the court ;

but does not remember what the amount of thefe fines was. Cau/a /-
entiae, OZC.

1 homas Muzr diftiller and day-labourer in Edinburgh, aged 40 years
and upwards, depones, That he has lived in the village of Ell{righill
from his infancy, till within thele four years and a half paft, when he came
to refide in Edinburgh: That, previous to his leaving Ellfrighill, he was
twelve years and a halt a nem ber of the birly court ( mt-, and knew the
practice of that court long before he was a member of that court: That
he was leveral times cholen a l}lfl*,-ﬁmn, and once officer to that court.
1
L

Jepones, I'hat it was the bul mw of the birly court to {ettle the marches
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ce a year, amongft the proprietors and tenants at W hitfundy yearly?
when any gmnlamtb were made by either ; as alfo, at any other time of
the year, W hen a comphmt was mdd [n, a pmptl“t ) or tenant to any O
the birly-men, he called a court, and the com iplainer was ordered to attend,
and ._,drr his complaint, which was done verbally ; and, if he did not
attend at the time appointed, he was fined l(_va..ral}', as being the mean
of calling the whole birly court together. Depones, That, as he thinks,
the fine for ploughing up a pit~ftone was half a crown; for rubbing a
pit-ftone, one fhilling ; and for going too near a pit-flone, [1xpence.
Depones, That other tines were impoled, particularly when the mem-
bers did not attend the court when called, or were behind the hour ;
and likewife fines were impofed upon members for contention, or
ipeaking too high, or flyting; and the deponent himfelf, and John
Lawion, one of the purfuers, having become hot in a difpute at
one of thele courts, the court fined them both in the price of a
bottle of ale each, which they inftantly paid: That the birly-men
were judges of the offences ; but the y cO ald not free the delinquents, let
their excufe be never fo good, without the voice of the whole court.
Depones, That the deponent has {een, and been prefent, when poinds were
drawn for fines impofed : That the birly-men and officer. with “1'}1’11'-:31"“

other members of the court they chufed to call, went to the perion’s

houle from whom the fines were to be levied, and feized upon {uch arti-
cles as they judged proper, who gave them to the officer to be carried to 3

o

pulm-hnu e where the fines were drunk, and the articles poinded left in

il

pledge ; but that no poind was drawn when the offender came in the
will o t [hL court 3 and, when tllah was the cale, the fines were generally
mitigated. Depones, That the defender Joh [1 Wilfon was a member of

e A A J

the hit'i}'-mjll*t for about {ix years before the deponent left Ellfrichi

and that the faid John Wilfon likewife acted as a birly-man during part
of that period ; and thL deponent knows that feveral fines were 1m pofed
during John Wilfon’s time, and he never knew him o bject to them but

once ; and the occafion of it was this: The birly-men prefent at the
court thought proper to impofe a fine upon fome LJJIIH}'ICH% ; that, at
this time, the faid John Wilion was either a birly-man or an affiftant,
and, in general, agreed with the reft, or made no objection to the ex-
tent of tln_ fine : That, when li_l‘i'“ perfons of the court, upon the fine’s
being reported to them, having obferved, that the fine upon one perfon
was too great, John Willon faid he thot 1ght {o too, upon which he was

tined, and, as the court faid, for having been prefent-and agreeing to
the fine when it was laid on. Depones, ‘T'hat the common practice of

- » ’ . - T | - : = | .t-, k4 . % 3K & - f'.?‘ A= n . - .
the court 1S to take the votes of the mrl)-mu: and their allltants 1 POIl
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the extent of all fines. Depones, That before the deponent left Ellfrig-
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hill, John W

of James Bell, in order to poind for a fine impofed upon him that day,
and he not being at home, his wife met them at the houfe, and came
in their will ; fo no poind was drawn. Depones, That, fince the depo-
nent came to Edinburgh, he happened to be at Ellfrighill at the time of
their Whitfunday-court, when John Willon was prefent : That, after

coming from the marches, |
men having told that they were to adjourn to a certain public-houle,

ordered the court to follow them : That {fundry of the members remain-
ed for fome time in the fmithy converfling with the deponent, whom
they had not for fome time {een: That the birly-men, and thofe that went
along with them to the public-houfe, fined thofe members for {taying
in the fmithy: That, when thofe perfons were going to the public-houle,
they met feverals of their brethren returning to the {mithy to inform
them, that, as they were tranfgreflors, they were to be fined ; and,
when they came to the public-houfe, they were fined accordingly, which
they paid in the deponent’s prefence, who likewife went to the public-
houfe : That John Willon was one of the perfons who came to give the

1fon, and fome others of the birly court, went to the houle A

they affembled at the {mithy, and the birly- B

: formation, as above deponed to, and afterwards joined the company D
: ]

in the pub]ic-houl‘e, and was prefent when the fines were paid. Cau/a
[cientiae patety XC.

Dawvid Hunter in the Craig-farm of Skirling, aged 64 years, depones,
That he has refided in and about the neighbourhood of Ellfrighill fince
he was five years of age, nineteen of which he lived 1n the town of
Ellfrighill, afterwards he went to Newholm, and has lived in Skirling
for twenty-three years laft bypalt : That, while he refided at liIH*rigl.liH_,
he had frequent opportunities of knowing the bufinefs of the birly court
there, and often attended for his father, who was a member of that
court, and he himfelf, for his father, voted in queftions that came be-
fore the court. Depones, That the common bufinefs of the court was,
in cafe of any differences betwixt the tenants or proprictors, with re-
gard to trefpalles upon one another, by incroachments upon baulks,
pit-ftones, or thrawing marches, to fettle thele difputes at their courts.
Depones, That, when the tranigreflors were mild and peaceable, their
fines were generally very {mall; but, when they were obfireperous, or
oave ill language to the court, their fines were more {evere. Depones, That,

unlefs the fines were paid, the birly court poinded for thefe fines; and,if

the party tranfgreffor did not relieve the poind, the birly court rouped them,
which
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A which poinds were lodged ordinarily in the hands of the birly-men or
birly-officer, and fometimes in 3 public houfe. Depones, That it was in
the power of the court to difpofe of the fines as they pleafed : That they
drank them fometimes, and the deponent has been informed, that the
fines have fometimes been applied towards relieving fome needy perfon.
Depones, He underftood that any perion who thought themfelves aggrie-

B ved, had it in their power to apply to a {uperior court for redrefs, and
this was the general voice of the birly court then, but he never knew
any body make fuch application. Depones, That, when any differences
happened betwixt the proprictors or portioners of Ellfrighill, the birly
court, when both parties were prefent, pronounced their judgment, tho’
one of the parties was diflatisfied, and thefe proprietors were on an e-

@ qual level with the tenants, and treated in the fame manner. Depones,
That the deponent has been prefent, and affifted the birly-officer in place
of his father, to draw poinds : That they generally took away the thing
they thought moft needed in the houfe, in order to fo

rce the tranfgref-
{or to relieve them foon; and he doe

s not remember of any of the poinds

being rouped but once, becaufe they were generally relieved : That this

D inftance was a meal-baulk, and the fines were made to exhauft the whole
price. Depones, That, after a fine was impofed, or even after a poind
was drawn for {uch fine, if the tranfgreflor came in the will of the court,
they dealt eafily with him, and mitigate his fine. Caufa [cientiae
patet, &c.

E Compcared 7;-5332 Law/fon tenant in ]ill‘righil],
ted tor John Wilfon, That he cannot he
caule, 1n regard he is, and was, at the time the fines; which is the (ub-
ject of this procefs, were decreed by the: birly court, a member of thag
court, and gave his affent to faid fines - T'hat he alfo was prefent at tha
meeting of the birly counrt the day the defender lohn Wilfon’s ]

E {puilzied for thefe fines, and gave his aflent or orders, with ¢
the birly court, to perfons who took away the faid John Wilfon’s goods ;
all which he acknowledged before the commilhioner.. And, further, from
his connetion with this birly court, it is plain he muf have given par-
tial counfel.

Lo which it was anfavered for A ndres

G That the witnefs being a member of the birly court, cannot poihbly dif.
quality him from giving evidence in the prelent difpute between On¢
member of the birly court and another. ] he witnefs: can have no 1n-

tereft

to whom it was objec-
adduced as a evidence in this

1oufe was
he reft of

v Aitken and others, purfuers,




(> lon+)

rerelt in the matter whatever. The prefent queftion is, whether the pur- A
fuers were juftified by the immemorial practice of the birly court, and
‘he condud of the defender John Wilfon, for levying the fine impofed
upon him ? and confequently, whether the faid John Wilfon was jufti-
fiable in preferring a criminal complaint againit the purfuers to the fhe-
& of Lanark, and thereupon obtaining their incarceration, after having
1 felf acted in the chara&er of birly-man, and even fined, and levied b
thefe fines in conjun&ion with his brethren > The purfuers apprehend,
that, as their condu& in this matter is the {ubje& of the proot on their
part, they are entitled to have the evidence of every perfon who was
prefent, either at the time Mr Wilfon was fined, or when the fine was
levied, or who can prove the conftitution or cuftom of the birly court,
whether fuch perfon was a member of that court or not. John Wilfon G
confined his complaint to the purfuers alone ; confequently every other
perfon prefent at any of thefe meetings muft be a habile witnefs for ei-
ther party, as no patrimonial intereft can poflibly be objeted againit the
witnels. With regard to the objection of partial counfel, it is altogether
frivolous, and is not offered to be verified.

To which it was replicd for the defenders, That the purfuers, during D
the whole of this proof, feem to have miftaken their caufe ; 1t 1s an ac-
tion of wrongous imprifonment and damages, brought at the inftance
of the purfuers, againft the (heriff-fubftitute and John Willon, for in-
carcerating them ‘1 the tolbooth of Lanark, till fuch time as they fhould
find caution to anfwer {uch complaint as (hould be exhibited againit
them, for their riotoufly entering the defender, John Wilfon’s, houle, L,
and carrying off his ooods; and it 18 nowife material, what the prac-
tice of thefe purluers, or their predcceﬂhrs, may have been, as the par-
ties are not 10 a proccfs for declaring the powers of the birly court;
but it is {urely for the intereft of the defender John Wilfon, to objetk
to any witnels being examined, who acknowledges that he was one of
the perfons who laid on the fines, and gave authority for the grofs riot E
that gave caufe for the prefent action, and may be jufily conlidered as
a&tor, art and part, with'the pur{‘urrs. The purtuers were only a part of
the birly court, ordered by the reft to go upon this unlawful piece of
bufinef{s ; and, although they may at prefent be carrying on this law-
Aot at their own expence, or by collettion from the reft, yet, in cafe of

s be awarded again(t them, they will have reliet a-
serfons, of which this witnefs 1s one, who ordered
wful'errand 3 ‘and it is hoped the commiflioner

any lofs or damage G
cainft the whole |
them upon fuch'an unta
will have no difficulty in refufing to examinc him,
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A Duplied, That Mr Wilfon feems to have taken for granted a fa& of

D On the purfuer’s part, It is ave

E {worn, &o. depones, That he has been all his ]

tors, when both parties are prefent :

may Ipeak angry like, and ufe hi.
perions have been fined for tre{p
not members of the court ; and for z]]
G drawn, if the tranfgreflors did

which there is no evidence, viz. that the witnefs acknowledged that he
was one of the perfons who laid on the fines, and gave authority for le-
vying the poind ; whereas no fuch thing appears ; nor will the witnefs,
it is believed, lay fo. And it would be altogether premature to {top a
witnels from being examined, merely becaufe the defender thinks he
may fay {o and fo. It is one part of the purfuer’s averment, that only
three of their number were prefent at drawing the poind, although Mr
Villon, who knew the fa&, incarcerated the whole. And the alib: of
the other purfuers is one of the points to be proven by this witnefs ;
which, if Mr Wilfon, who is prefent, will admit, the witnels may be
palled from. There cannot {urely be a foundation for any damage a-
gainit the witnefs, who happened to be prefent upon other bufinefs.
Lriplied for John Wilfon, That he appeals to the commiflioner for the
verity of the fads fet forth in this objection, who, in prefence of the
company, aiked the witnefs if he was at the court when the fines were
laid on, and at the court when the poind was ordered, who declared he
was, and gave his affent to both.

rred, that the witnefs’s words were,
that his vote was never afked.

Having confidered the objetions, an{wers, replies, duplies, and tri-
plies, ordains the witnefs to be cxamined, cum nota.

(Signed) JAMES STEWART.

And the {aid John Law/on, aged 7o years or there!)y, bcing folcmnly

ife in Elfrighill, and 2
member of the birly court there thefe forty years, and is {o at this
day : ‘That the birly court s calculated to promote and keep up good
ieighbourhood :  That the bufinefs of the court is to regulate marches
and f{ettle difputes between neighbours, whether tenants Or proprie-
T'hat the court is in ufe to Im=
pole fines on perfons who are guilty of ploughing up pit-ftones or
march-baulks, or any other trelpafles upon their neighbour’s property :

T hat the court is likewife in ufe to fine abfent members, and thofe who

ome
liing upon their neighbours, who were
the different fines, poinds wer

not {ubmit to the will ‘of the court :
That

1gh words to one another, and f{
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That formerly poinds |
not being fo many courts Now held as formerly : That, when the

tran{oreflors fubmit to the court, their fines are mitigated. Depones,
That he was a&ing as a member of the birly court that day John Wil-
fon was fined : That he was fined once for a pit-ftone being wrong, and
another time for calling the deponéent a liar ; but cannot recolle¢t what
other fines were impofed upon him, only he thinks he was fined for
contumacy, or not obeying the orders of the court, but running away
and leaving it. Depones, That the fines laid on were by the confent of
the whole court, and he himfelf gave his aflent to it, and there was no
vote put, nor 1o obje&ion made by any of the members. Depones,
That the birly court was met upon the day John Willon was poinded
for the above fines : That, at that meeting, 1t was refolved John Wilion's
poind (hould be drawn ; and, accordingly, a number of the birly court,
viz. David Brown, Andrew Aitken, John White, William Richard{on,
fon"of |ames Richardfon, one of the then birly-men, who acted for his

father, and William Elder, officer, were ordered by the court to go and
, and he himfelf agreed to that appointment That thefe

he believes, to draw the poind ; but whether they did {o
that he has heard, by report, that it was
hile John Wilfon was a birly-man, he does
not recolle@ any perfon being poinded for fines; but remembers one
James Bell was fined, and his wife told the deponent, that John Wil-
fon, with others, came to her door to poind for the fine; but, her huf-
band not being at home, fhe agreed to come 1N the court’s will, and no

poind was drawn. Caufa [cientiae patet, &C.

draw the poind
people went, as
or not he cannot {ay, only,
drawn. Depones, That, W

Fames Muir, late day-labourer 1n Cocklaw, now in Edinburgh, aged

28 years, or thereby, depones,
righill all his life, till Whitfunday la
tice of the birly court there, being two years
ficiate for his father, anad
of the court was to fine trangrel

once for being too long 1n coming to the court;

dingly. Depones, That one of the years,
. 3 | : . ‘\ 1 Ir‘ .‘ L | o= 5|
nent’s knowledge, he was birly officer, the defender, John W il{on, was
r court, at which the

: . == [ AR P R A L
one of the birly men: [hat, at a meeting of the birly

deponent was preicnt,

witnefs, was at Ellfrighill, the court having

That he has lived in the parith of Elli-
%, and had occafion to know the prac-
ars birly officer ; one year he of-
! another for himf{elf : That the knows the practice
{ors, and that he him{elf has been fined
and paid his fine accor-
% .. when, to the belt of the depo-

and at the time when Thomas Muir, a former
- met at the {mithy, the birly-
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were much more frequent than at prefent, there A
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A men went to a public-houfe, and ordered the reft of the members to fol-

low them; but they having remained in the {mithy for fome time after
thefe orders were given, the birly men fined the whole of them ; among
whom the deponent was one: but they having come in the will of the
birly-men, they remitted the one half of the fine. Caufa [cientiae, &c.
And depones, That he has heard of {everal poinds being drawn for fines,
B but never was witnefs to any.

Elfabeth Robertfon, fervant to John Wilfon, one of the defenders, a-
ged 20 years, depones, That fhe was in her mafter’s houfe when his
plates were poinded: That the plates were taken down by Andrew
Ailtken and David Brown, in prefence of William Elder, the then birly
Cothcer ; and fhe faw no more of the purfuers upon that occafion : But
depones, That, fome little time before the plates were poinded, there
were in her mafter’s houfe John Lawfon, and John White, two of the
purfuers. And being nterrogate, on the part of the defenders, What
might be the value of the plates which were carried off by the faid An-
drew Aitken and David Brown? depones, That the two plates which
D they carried off were large plates, which never had been ufed, and, ac-

cording to her judgment, might be worth five (hillings Sterling each.
And depones, upon the purfuer’s interrogatory, That the faid Andrew
Aitken and David Brown made no noife in the houfe upon the above OCc-
calion, but carried off the plates above mentioned, although her miftrefs
told them fhe had brought them there herfelf, and that there was plenty
E of other pewter in the houfe. And further depones, That, before the

plates were poinded, her mafter was {ent for, the birly officer having
gone for him, and came home to the ftack-yard, where he talked with
the purfuers then prefent, before the plates were carried off, but came
not into the houfe. Cau/z feientiae, &ec.

Hugh Stewart, tenant in Wel} Forth, aged 40 years, or t]lEI‘C}_'l}", de-
pones, That he was preient in the fheriff court of Lanark when the pre-
lent purfuers attended there, in cnr:'.'c;(pxcmfc of a complaint brought a-
gainit them by the defender ‘]ulm Willon, the dcpuncnt h:wing occalion
to be 1n court that day, on account of a caufe he was himf{elf concerned
in : That he heard the deftender, John Bannantyne, who was then
acting as fheriff-fubftitute, find fault with the purfuers, and lay, they
had gone farther than their orders allowed them ; and further faid, that
they behoved to go up ftairs ; by which the deponent “dnderftood
were to go to prifon : That, upon this, Andres

LI..ILL!I;_

they
v Aitken {aid he would
not
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T'hat, after the fhenft’s fentence was read, David Brown, one of the A

now purfuers, offered to lodge as much money as would anfwer the value
of the plates taken from John Wilfon, and John Wilfon’s expence ; and
the deponent thinks that John Willon replied, that he wanted no more
than the value of his plates, and his expence ; but the deponent does not
recolle& the fheriff having faid any thing upon that occafion. And being
interrogate for the defenders, Whether he addreffed himfelf to the fhe-
riff, when he offered to become cautioner for the purfuers, and in what
manner that offer was made ? depones, That he dire&ted his difcourfe
fo as the {beriff might hear ; but does not know whether the fheriff
heard him or not, though he looked about, but {poke none; and the
words the deponent ufed upon that occalion were, ¢ that he would be-
‘ come bail for thele men.” And being further interrogate, depones, That
the purfuers had not at that time afked him to become bail for them,
he having offered it to them the moment the fentence was read ? de-
pones, That, to the beft of his belief, the defender, John Wil{on, or
his procurator for him, agreed to give up the matter of the complaint,
upon the purfuer’s reftoring the poinded plates, and paying his expen-

ces 3 and that the anfwer to this propofal was what was made by David D

Brown, above deponed to, of conligning the value. And being fur-
ther interrogated, Whether he heard the fheriff refufe caution for the
purfuers ? depones, he did not, and that they were liberate immedi=

ately after the bond was figned, and the fees were paid.

"‘h—!"

James Coffar, weaver in Lanark, aged about 52 years, depones, That
he was prefent in the fheriff court when the fheriff fubflitute pronounced
judgment upon the compiaint at the inftance of John Wilfon againft
the now purfuers; and that the deponent, and William Gilbert, a pre-
ceding  witnefs, oftered to become cautioners for them: That the de-
ponent did not mention to the iheritf that he was willing to become
cautioner for them, but told the purfuers themfelves fo; and they men-
tioned in the public court that they had cautioners ready, to which he
heard the theriff make no anfwer; and the particular perfons who faid that
their cautioners were there ready, were Andrew Aitken and John White,
whom bhe underflood to {peak for the reft of the purfuers as well as
themfelves, and fo loud as the whole court might hear them. And fur-

r

ther depones, That none of the purfuers afked him to be caution be- (

fore he made the offer ; and he believes they did not know that he was in
court till he made fuch offer. And further depones, That he likewife
heard David Brown fay, after the fentence was read, that he would
‘odge as much money as would anfwer the value of the poind, and the
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