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VIRGINIA: ‘IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
FREDERICK W.PAYNE, etal, - . | |
- Plaintiffs, | |
v | " Case No. CL17000145-00

CITY OF CHARLOTTESVILLE,
VIRGINIA, et al,

Defendants.

ORDER
On September 1,'20i.7, this Court heard argument on Defendénts’ Demurfér to .Piain.tiff’s_
Complaint. Lisa Robertson and S. Craig Brown appeared for the Defendants, Ashleigh M. Pivonka
and Richard H. Milnbr appeared for the Defendants City of Charlottesville and Charlottesville City

Council, and Ralph E. Main, Jr,, S. Braxton Puryear, ana Elliot Harding app_éared for Plaintiffs,
Upon argument of counsel, and for the reasons expressed in the hearing' transcript attached :
hereto as Exhibit A (Excerpt of Proceedings) andinéo_rporéted into this Order, the Coﬁrt made the

followi.ng rutings and hereby Orders as follows:
1. The Demurrer is SUSTAINED as to Count III of the Complaint (7 of the Demurrer), and
Count III is DISMISSED, with one exception: the possibility ﬂflat the name “Jackson
"Par ” may be a deed clondition. ‘The Court take.s under advisement whether the deed for
Jackson Park and documents relied on by Plaintiffs requ.ires that the park rerﬁain named
Jackson Park as a condition of the original gift of the Park to the City.

2. The Court takes the Demurrer as to Count 11, the ultra vires claim (16 of the ]jemurrer)

- under advisement as it is contingent on the Court’s decision pertaining to the retroactivity

of Vitginia Code § 15.2-1812.




. ¢
3. The Demurrer is SUSTAINED as to Plaintiffé’ claim for money damages under Virginia
.C‘ode § 15.2-1812.1 (15 of the Demurrer) and the claim for damages is DISMISSED. The
Court finds that there has been no physical damage or encroachment alleged or established
with respect to. either s'tatue as contemplated by Virginia Code § 15.2-1.812 or Viréinia_
"~ Code § 15.2-1 812.1 and that éuch claims for damages are preméture._ |
4. The Court takes under advisement fhe issue of Plaintiffs® standing to seek a permanent
injuﬁction against ]jefendants (1 and 42 of fhe Demurrer). However, the Court finds that
if the Court determines that Virginia Code § 15.2-1812 is applicable to the Lee or Jackson
statues, then the Court will ﬁﬁd that Plaintiffs have “taxpayer” standing for Count II based
on allegations of tar.(p_ayer' status anne,- as to Count iL
| ‘ 5. The Court takes under advisement the issue of the applicability of Virginia Code § 15.2-
1812 to the existing Lee and Jackson statues (13 and 14 of the Demurret). In particular
the Court takes under advisement whether Virginia Code § 15.2-1812 applies
| retroactively. | |
| This Court notes the objection of the respective parties io ali. adverse rulings as to them.

- Itis ORDERED that the clerk forward certified copies of this Order to all counsel of record.

Entered this day of @g@(w{ 2017

(llor ¥ Phoece

JUDGE




We ask for this as to the Court’s ruling sustaining {7 of the Demurrer (as to Count III deed conditions
and the renaming of the park from Lee Park to Emancipation Park) and 95 of the Demurrer (as to
dismissal of Plaintiffs’ claims for monetary damages). Defendants object to the Court’s ruling on
taxpayer standing, relying on arguments in their memoranda and those stated at the Demurrer hearing:
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UTRGINIA:

TN THE CTRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
*************v%*********%*%**********************%********
FREDERICK W. PAYNE, et al.,

Slaintiffs,
Covs- Case No. CL17000145-00
CITY OF CHARLOTTESVILLE, et al., |

Defendants.
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FEXCERPT OF PROCEEDINGS BEFCRE
. THE.HONORABLElRICHARD . MOORE, JUDGE
1:45 p.m. to 5:50 p.m.
September 1, 2017

Charlottesville, Virginia

Jbb No., 34457

~ REPOR 'ED BY: Shawna Hum Browne, RMR, CRR




Frederick W,( ayne, et al v, City of Charloitesville, Virginia, et al

Case No. CL17000145-00 Excerpt: Ruling of the Court - September 1, 201
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Excerpt of Proceedings before the Honorable
Richard E. Moore, reported by ShawnalHum Browne, RMR, CRR,
Notary Public inrand for the Commonwealth of Virginia at
largé,'commencing at 1:45'p.m., September 1, 2017, ét the
Circult Court for the City of Charlottesville, 315 Rast

High'Stréet, Charlottesvillé, Virginia.
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1 {September 1, 2017) o ‘

[

-3 | PROCEEDINGS.
1 o (Beginning of Excerpt.)
5 THE COURT: As you can imagine, T've given a

6 lot of thoughit to this, and I've done a lot of reading

7 on it. And I'm going to disappoint a lot of people

8 right now because I'm not going to be able to decide

3 all of tﬁe issues., I'm going to decide .some of them

10 now, and I've got to do some more reading on some of

11 them. There's at least five of the cited auﬁhorities
12 that 1 don't Eéei like I've read enough. I need to

13 ',read.or reread them, and I'm not going to do it tonight

14 because I need to digest them.

15 ' I don't like doing this. It just backs

1o things up further; but i needl—— I thirnk I owe it to
17 the parties te be confident in the decision that 1 make
18.‘ and feel like T'm making a decision thét's-in

19 accordance with the law as I undérstand-it.

20 - But I am goiﬁg to makeiéome rulings and get
21 some things oﬁt of the'way{ |

22 | As to the coﬁhté'bésed on the deed or

23 lviolation of déeds; I'm going to suéfain;the demurrer
.24 as to any alleged restrictions by or violations of the
25 deed With the exception of tﬁe name of Jacksqn Park.

(fax) (434) 975-5400 Cavalier Reporting & Videography (direct) 434.293.330¢
www.cavalier-reporting.com -production@cavalier*reporting.qor
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L' "I'm going to let Lhat survive for the time being. But
2 in any other allegations of this violating a term or
3 ‘condition of the deed constituting a cause of action,
4 I'm going to Sustéih the demurrer. .
I'm not -~ the issue of the name of Jackéon

A

6  pPark being included in the initial deed. 1 did not

7 review that issue prior to hearing'enough. I really

8 was focuéed,on other tﬁings, which you can imagine,

3 I'm not ruling that it was a conditign. If 7T éay it

1e Survives,‘itfs the subjeét Of.evidentiary procof. So it
d]‘ wouldn't be demurrable if it sﬁrvives for the other

12 reasons. But I'm just not ruling ét this point that

13 the plaintiffs can't attempt to prove that as a factual
14 issue.
15 | So that survives for now as to the name of

16 Jackson Park. I think they've alleged:enough S0 far to

17 keep it alive. But I'm taking that under advisement.
18 - And after I review some of the other things, I may rule
19 on that without further hearing. T may sustain that as

20 well, but I'm not - today.

21 ’ Iin addition, f'm going to Su5£ain the

2z demurrer based on the count rélating.torthe rénaming of
23 Lee Park. As I ruled at Che injunction'hearing, I did
24. not find anything in ﬁhe factslpleaded'that would.allow
25 the Court to say thatrin some way was not aliowed. I

{fax) (4324) 975-54900 Cavalier Reporting & Videography (diregt) 434.293.330(
wwWww.cavalier-reporting.com . production@cavalier-reporting.cor
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just don't see anything in the case that says City

Council can't rename Lee Park. And they already have.

- But this would not undo that.

As to the ultra vires claim, that's already

'ackhowledged!' That either rises or falls on whether

1812 is retroactive. Or stated another way, whether I

find'thét 1812 applies to the statutes that were

already in ex'‘stence at the time of its passing.

Bpf if T find that 1812 does apply, then I
would also find standing for thejultfa vires count |
based on taxpayer standing alone, 3 findrthat
Surﬁives.- So I'm_jﬁst_letting you knbw whére T étand
on that. TIf T findx18l2 appliés-to the Lee statue,
then their allegations about expeﬁditures-of
significant funds without authority'wouid survive. TIf
I find'18l2‘dges not apply to the existing statue, then
the‘ultra vireé count automatically fails, and standing
is moot. at that pointQ |

I'J a1§O'going.to sustain the dgmurrer és to
the damages count.for actual encroachﬁenf or damage to
the Statué, I.beliéve that's under 1812.1.. T think
that the way I've read tﬁat ali along, I think that‘the.

damage issue or the encroachment issues in 1812.1

anticipates actual physical damage or encroachment. T

don't think it's talking about theoretical or symbolic.

(fax)

(434) 975-5400  Cavalier Reporting & Videography .(direct) 434.293.330(

www.cavalier-reporting.com productionficavalier-reporting. cor
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And the;damaqes -- it talks about the cost of
repairing. And T think it ﬁightAtalk about the cost
of -- it talks about cost of_fepairing and mavybe |
relocating of something. I'Ve-got it right here.
| Talks about the costs necessary. for

rebuilding,'repairing, preserving, or restoring such
memorials. .And it seems to me that's anticipated some
physical damage having occurred. And I don't think
any's occurred yet. But.physical damage. I think that
“is prematUre, as the City has said, and I will sustain
Vthe‘demurrerraé-to that.

Butbt as to the two main ones, the Standing,
particularly for the injunction, and the applicability
of 1812 to the existing statﬁe, I've got tb take that
under advisemeﬁt because ['ve read some of the other
authorities. I need to read a little more.

We wiil set a date as soon as we can.
Best—case scenario would be T would get a.decision
within two to three weeks, but that might be overly
optimistic. And 1 know it won't be next week just
because of my schedule.

'As to the cause of action, the demurrer as
" to the cause of action on whether itfs a war,memoriél
or a monumént to veterans, . I'm inclined tb'bverrule the

demurrer on that. I'm not ruling that today, but I'm

{fax)

(434) 9755400 Cavalier Reporting & Videography  (direct) 434.293.330(

www.cavalier-reporting.com ‘ ‘ production@cavalier-reporting.cor
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inclined to frbm what I've heard. At present it seems
that they have pled encugh facts from which adequaté
notice to defend would be.given to defend this. T
think clearly there's enough alleged. They know
théy're asking this to be prdtected as é War memorial
or a memorial ﬁb veterans of wars.

I don't even think T have to go as far to
say that it has to be a Confederate wér memorial. I
don't think. tnat's true. T Jjust have to determine that

it's clear that it's a veteran of wars, and I know They -

10
11 have a different argument on that.

12 And again, I'm not going to méke a fiﬁél

13 ‘ruling on that until I‘Vé reviewed the other two

14 because there may be some other things that I come

1% acrosé fhét willrbhahge my view. But I just wént you

i6 to know tﬁat's my thinking on that.

17 There are two other métﬁers which weren't

18 addressed todéy, and it's late. But one was the

19 recently filed ihjuﬁction as to the removal of the

20 Jackson statue. Because siﬁce that time, there's been

21 further resolution by City Councii tﬁat was not there

22 when this was originally filed. And when we hadlthe

23 original injuhctidn-hearing, I specifically did not

24 address that because it didh't seem to be imminent.

25 But pléintiffs have now filed a motion to
(fag) {434y 975-540C0 CavaiierAReportinq & Videography (direct).434.293.330[
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1 ‘expand the injunction to include the Jackson statue.

b

We're not going to argue that today, but we ‘did address

3 that prior te the hearing.

4 . And then they’ré also aSking‘for a temporary
5 injunction to remove the cdverings that have been

6 placed on‘them bécapse_they believe that'alsé violates
7 the statue. That's also not for argument today. I

® . think it was just filed yesterday or day before. I

9 think I saw them yeéterday for the first time. But we

]b do need to decide‘when and how you'wént to address

n - those.

12 _ | S0 IFll ﬁear from‘either of you -- any

13" questions about that?

14 I'l} ask yv'all to prepare the order on what
15 I haﬁe ruled on. MNot everything's in your favoer, but
16 I'ﬁe sustalned é couple of those points. And éo if

L you'll.do the order ahd circﬁlaté it to counsel for

18 éndersemeﬁti

19 : Obviously the main issue, from the Court's

20 ‘point of view, is whether I find that 1812 applies. T

21 - had my views of that before I came in here today. 1
22 may Or may not still have the same views. But I do
23 think the arguments were good and We;e helpful. And- I

24 appreciate that.

e
%

‘Either way, it's one of these decisions that-

(fax) (434) 975-5400 Cavalier Reporting & Videography (direct) 434.2063,330(
www.cavalier-reporting.com production@cavalier—-reporting.cor
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1 I know people feel strongly about on either side, and

T

I'm geing to disappoint somepody . T may disappoint
3 everybody. Put I've gob to at least satisfy me that
A I'm applying the law correctly. That's all T can say.

5 | Anything else that you want to say or put on

6  the récord? Or any questions about the ruling, T

7 guess?

8 . MR. MAIN: Other than we note our exceptions

2 to those.rulings. | |
0 | THE COURT: Certainly. Note your exception
e on all of those. |
12 -1 MR. MAIN: Did you:want to set the date for
13 the injuncticn? | |

14 THE COURT: Well, 1 waﬁted Lo see what yOour
15 pleasure was; Now my assistant is long gone, and she's

16 the keeper of the books. What probably would be best,

17 since there's seven of you, for y'all to-talk with each
18 other and maybe come up‘witﬂ two or three or four. |

13 suggested détes to addfess that. f know youfre éoing
20 to want a mihimum amoﬁnt of time.té loék at_thét.

21 " MR BROWN: Well, Judge, as you well know,
2e and as the otqier side knows, on any reguest for

23 _injunctive relief, one of the key criteria is fhe

24 likelihood of succeeding on the merits. That seems

g iike thaf will be driven bylyour decision'én the

{(fax) (434) 975-5400 Cavalier_Réporting &'Videogfaphy {idirect) 434.293.330¢(
www.cavalier-reporting. com - productionecavalier—-reporting.cor
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1 demurrer. And I wonder if it's premature to schedule
2 that before we have that ruling. o
3 THE COURT: ‘Weil,.it could be. I mean,
g . obviously T already ruled at the initial injunction
% that I thought there was a likelihood of succeeding.
6 So one view as to the aétual removal.of the Jackson-
K statue —L'bné thought is I said on the ?ecord
8. previously T might revisit that at any time. So I'm
E inclined to-go aheadland extend thaf temporarily:
10 Vbecause I already made initial findings, and my cﬁrrent
11 findings haven;t been.announced yet . | |
12 But the covering is a different issue. And
13 not only is there likelihood to succéed'aslan issue,
14 but there's irreparable harm issue on that. So I'm
15 glad Lo hear what you think about that. But I think I
16 left the door open for me to extend‘that at the last
17 hearing. And éertainly_everything that applied from
18 the Lee iﬁjﬁnctions would apply:fo the Jackson
19 injuﬁction until I;Ve'ruledrotherwise.r
20 | MR..BROWN: Although City Council has not
2L taken any action withlreqard‘to the Jackson Statue;
22 H THZ COURT: 1 thought they -- I thought they
23 passed Something that said they wanted to move both of
24 them. |
Zh MR. BROWN: Tt's on the agenda next week.

(fax} (434) 975-54(0C Cavalier Reporting & Videography @ (direct) 434.293.330¢
Wwww.cavalier-reporting.com- production@cavalier-reporting.cor |
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L THE COURT: Okay.
2 MR. PURYEAR: Judge, that's'ourlconcern-is
3 if‘it's on the agenda, if there's not an injunction to
4 stop them from deing it, ﬁhen they'll adopﬁlit on a-
5 resolutibn - |
6 THE COURT: What day is it on the agenda
7 next week? a
8 MR. BROWN: Tuesday. Tt's normally a Mohday
9 meéting.
10 THE COQURT: Monday;s a heoliday.
11 MR. BROWN: That's why it’S‘TueSday.
iz MR . PURYEAR: Jﬁdge, we uhderstand and
13 appreciate that'scheduling this iLs going to be a
i4 chailenge. We also undérstand and appreciété-it*s
15 going to take the Court some time to make a finéi
16 decision. But if.We wailt until the Court makes a‘final
L7 decision and then the Cdurtfs schedule and seven
18 attorneys -- we'd ask ﬁhat.wé be abie to schedule a
i9 hearing-on the injunctioﬁ Sooﬁér rather than later{ and
20 we would suggest there would be no harm to the
21 defendants dbing that!
22 But it's our concern that there would be
23 irreparable harm done, and it's our position that
24 there's irreparable harm being done . as we speak.
25 THE COURT: i mean, Lrankly, from the last
(fax) {434) 975-5400 Cavalier Reporting & Videography  (direct) 434.293.330(
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1 proceeding, as 1 recall it, I specifically said there

2 hasn't been any talk or effort to move Jackson. If

3 it's on the agenda, somebody has made the motioh..

4 : MR. BROWN: But it may very well be a

5 resolution which authorizes the removal of the Jaéksén
6 statue contingent on getting a favorable ruling from

7 the Court.

o

THE COURT:  If you could assure me of that,

9 that would resolve that for the time being.

10 ' .~ MP. BROWN: That's what I anticipate.’

11 ' THE COURT: Okay.

12 ) - MR. PURYEAR: Judge, our concern is there's
13  a possibility of appeaiing the Court's decision if we
i4 disagree with the Court's decision. And whal we donit

15 want is for the irreparable harm that is contemplated

16 Lo be done without an injunction in place.

17 THE COURT: Right.

18 ‘ MR, PURYEAR : There's nothing hurt as far as
19 the defendants are concerned with us having an

20 injunction that protects both of these monuments. And
21 we're also.asking-since — | |

Al _ THE COURT: Lét me put 1t this way. I'm

23 going to be here Tuesday and Wednesday. I won't be
24 here Thursday and Friday. Monday's a holiday.

25 If the meeting is Tuesday, if there is

(fax) (434) 975-5400 Cavalier Reporting & Videography  (direct) 434.293.330¢
www.cavalier-reporting.com _ ' productionlfcavalier-reporting.cor
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1 anything that goes.in any direction like there's an
2 actual risk that it's going to be damaged or m0ved and
E you don't have the language of'”contingent on the
_4 - Court's ruiing," I'11l hear you on Wednesday at any
5. time. Because I've already -- it{s alreédy_an issue
b from last time. |
7 | | MR. BROWN: That's fair enough:

8 THE COURT: I don't think we need full

E notice on that.

S0 : MR. MAIN: That's faip.
11 MR: BROWN: We'll agree to that, Judge.
12 . : THE COURT: . So we'll do that on Wednesday.

13 I'll be here all day. You all just let me kriow.

14 The real question 1is down the road, the

15 othér -—"the injuﬁction based on COVerihg-iS obviously
16 not .as big.a concern-to.them. It is a concern. They‘

17 filed on it. So we do need ﬁb set a time for that.

18 MR. PURYEAR: And sooner rather than.later, 
19 Judge. |

20 ' ‘THE COURT: I mean[ that's going to be é-

21 matter of.scheduling with -—- unfortunately,

22 Ms.'Rﬁnner‘s husbkand has been transferred by the Air

23 Force, and I'm losing her in the next couple weeks. So
24 Ms. Shepperd Ls taking over. But YOu can schedule with
23 either one of them.' Mé. Runner won't be here next
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1 week, but Ms. Shepperd is'here.

2 Se if you want to set a time that you think
3 'iS'adequate for just arguing the temporary injunction
4 on the covering, we'll schedule that. TIf it's far

o

enough out, if it's like two or three weeks out, I may

6 be able to present my decision By then. But if it's

7 like next weeklsometime, I'm sure that I 'won't. BSo

8 - 1'11 Jjust coordinate that if‘we'éan.

9 | Anything else we need to do today?

1o o : .'Let me observe and thank eVgryéné in the

T courtroom for conducting yoursélf the way that you did.

121 realiy don't know how I'm going to rule on this yet,.

13 and I do think there are strong merits on both sides of

i this dispute. I don't think it's one-sided. If I did,

15 1 would have made the decision already. But I

16 appreciate how y'all have been respectful. and conducted
L7 ‘yourseif. .Thank you very much{

18 o - MR. PURYEAR: Judge, excuse me,

13 ' We were granted a six-month injunction in

20 . réference to‘Gene:ai Lee’'s monument én the 2nd of May.

21 This is the 1st of September. We've got two months
20 ieft. We're going té aék for that to be extended.
23 This is obviously . going to take way'past the 2nd of "
24 . November. So the third point that we ask.~—

25 | TH# COURT: For the trial.
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i MR. PURYEAR: Yes.
z - THE COURT: Let's address that when we come
3 back. I thought about addressing that today if we'd
4 finished eariief.. Cleariy, 1 don't‘expect ~— if T

.don't sustain the demurrers in full, we're going to

6 have a triél,‘énd we won'£ get it done before November.
7 So I'm very'aWére of that timetable.'
B MR. PURYEAR: Yes, sir.
e | THE COURT: " But anytime really in Se?ﬁember
10 or October is timely for extending that.
i1 ' MR. PURYEAR: Yes, sir.
iz .THE COGRT: And i1f we gebt together and have

13 another hearing, we can address it then.

14 MR. BROWN: And Judge}lwé_aékﬁowiedge you
15 reserve the r;ght‘té modify on your own motipn.

in | THE COURT: Okay. Thank you very much.

17 MS. ROBERTSON: And Your Honor, if I may,

is just for the record. | |

19  THf COURT: Yes, you may.

20 ' MES, ROBERTSONf S Itd like to nolte the City's
21 objectiohs to the rulings that did'ﬁot go in the City's
22 favor..

23 .' THE COURT: OCh, he:already said that.

24 MR. MATN: For us .

]
LA

THE COURT: Well, there wasn't a lot of
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that, but yeah.

was —--—

MS.

-THE

. exceptions

ROBERTSON: Thank you.

COURT: Whatever there waS.

ROBERTSON: Thank vou,.

COURT: The Jackéon name would be one.

BROWN: Right. So for whatever that

COURT: So both of you put your

in there, and be sure they can review it and

endorse it.

MS .

THE
ME. .

ME .

ROBERTSON: Thank you.
COURT: Thank you, all of you.
MAIN: Thank vou, Judge.

PURYEAR: Thanks, Judge.

{Proceedings concluded at 5:50 p;m.)

* ok *x k&
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4 and for the Commonwealth of Virginia at largé, and whose

[}

commission expires August 31,'2018, do hereby, certify that
6 .I stenographically recorded'the proceedings heard in the
7. Circuit Court for the City-of Chérlettesville, Virginia;
8 in the-captioned cause, heafd by ﬁhe Honorable Richard E.

E Moore, Judgé'of said court, on September 1, 2017.

10 T further certify that the foregoing proceedings
i1 constitutes a true, accurate, and partialltranscript of
'z said proceedings to the best of my knowledge and ability.
13 Given_under'my hand and_notarial'seai-at

14 Charlottesville, Virginia, this 1st day of September 2017.
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