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Dear Dan,

The photograph has come, and I am delighted! The "fr ie n d ly  observers" 
you refer to in your le tte r  merit something of a reprimand. The photo is  
more than "a ll r ig h t ."  I t  is  an excellent like n e ss, and I am very very happ; 
to have i t .  I was e sp e c ia lly  pleased with your thoughtfulness in in scrib in g  
i t  and the aptness of your words which express my own fe e lin gs as w ell. I t 
you fo r it !

The delay in my w riting  was due to my absence. I had a busy t r ip  to the 
U.S. to attend to the possible sale of the fam ily business and to put my son 
in camp in Wisconsin so that his fellow  campers can coax him into speaking 
the local tongue more tr ip p in g ly . When I v is ite d  him about ten days ago, thi 
experiment was working w e ll, and he was th riv in g  in the North woods of Wiscoi 
and asked whether he could return next year. He is  s t i l l  there and not due 
back here un til mid-August.

I was astonished that you thought my comments on the French legal systet 
merited being shown to others. I have always thought that somewhere along thi 
lin e  about fifte e n  years from now I would have amassed s u ff ic ie n t  informatioi 
experience, and impressions to say something perhaps useful about the two let 
systems. Your reaction to my observations raised the question for me of wnei 
I am not closer to that essay than I rea lized  I was. I think I have answerec 
that question yes and reduced the period from 15 to 5 years.

In the past few months I have been ruminating on the tru th -fin d in g  aspe< 
of the l it ig a t io n  process and the comparison between the French and U.S. appr 
to th is  aspect. The ju d ic ia l process in both systems uses the "correlation t\ 
of truth . That i s ,  the system supposes that the co urt's version of the "facts 
w ill co rre late  or correspond as c lo se ly  as possible with what a ctu a lly  occurr 
Putting aside the issue of what constitutes a "fact" which ra ise s other probl 
not relevant to my present ruminations, I am struck by the radical difference 
between the two systems in the evaluation of each as to how much e ffo rt and 
resources ought to go into try ing to find out "as c lo se ly  as possib le" the 
co rre la tio n . The U.S. system puts fa r  more e ffo rt into the attempt to ascerta 
as c lo se ly  as possible what a ctu a lly  happened, that i s ,  what the facts were, 
than does the French system. Our whole system of evidence, of cross-examinati 
of p re -tr ia l discovery, of h igh ly-tra ined  attorneys, etcetera have no paralle 
in the French system. I am constantly struck in the l it ig a t io n  I have under* 
in the French courts at the fact that I can put anything into evidence and



•  #
that there is  no standard of proof except the judge's good sense. There 
is  re a lly  no standard for ve rify in g  or authenticating documents submitted 
to the court, no cross-exam ination, no lim its  on what the lawyer can say or 
put into his b r ie f  or into evidence. The procedure i t s e l f  is  unbelievably 
inform al. The form ality  occurs at the d isp lay level only, that is  the lawy 
where robes and there is  the usual paraphernalia of ju s t ic e ,  but the actual 
truth-determining process is  about as unrigorous as you can imagine. The 
recent grounding o f the DC-10 made me wonder whether or not the rigo r and 
thoroughness of our investigation  and our caution and precaution compared t

that of the re st of the world which was looking at the same airplane mi' 
not re f le c t  something deeper about our cu lture. I'm not sure what. D istru st 
perhaps? Maybe nothing at a ll  lik e  that but simply better tra in in g  in both 
the sciences and in law. Yet a l l  th is  obviously has a profound relationship 
with the cost and delay of our legal system. The less e ffo rt  society commr 
in it s  d ispute-reso lving machinery, to try in g  to find  out exactly  what happei 
the less co stly  the investment. Further evidence of the above observation i:
that we also go to much greater lengths than the French in try in g  to find 01
what the law is  as w ell. Our doctrine of stare d e c is is  only p artly  explain:
th is  because we go to great lengths to locate precedent (from other sta te s,
example) that w ill not be co n tro llin g . Would I be correct in concluding fr< 
your a r t ic le  on the English appellate judges that the B r it ish  also commit 1< 
resources to ascertain ing what a ctu a lly  happened when a factual dispute exi:

Well, the above is  probably a ll  a muddle to you. This is  the f i r s t  att< 
I have made to w rite i t  out, and I don't know whether i t  w ill make any sens* 
you or whether, i f  i t  does, the observation w ill s tr ik e  you as being of any 
te re s t.

I have taken on an associate who fin ished  at V irg in ia  in June of th is  3 
and I am very pleased with him thus fa r . I s t i l l  have hopes of getting to 
C h a r lo tte sv ille  for a v i s i t .  I hope you and your fam ily are a ll  w ell. I ir 
you w ill be glad to get back to teaching for awhile. Thank you again for t\ 
photo and the in sc r ip t io n .


